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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 


1. Whether the appellants were denied a fair trial in the Court 
below, in violation of appellants’ rights under the Constitution of the 
United States of America, Amendments Five and Six, through the actions 
of the Court below, and of the Assistant United States Attorney prosecut- 
ing, in harassing counsel for the appellant, limiting cross-examination, 


permitting government counsel to cross-examine and pose leading ques- 
tions to government witnesses, and the Court's making insulting, unneces- 
sary and improper comments, and permitting the Assistant United States 
Attorney, in his final closing argument to the jury, to make a personal 
attack against counsel for the appellants. 


2. Whether the Court below erred in admitting into evidence the 
extra judicial statement of a government witness used in a limited manner 
for cross-examination by defense counsel, and thereafter out of the 


presence of the jurors, permitting the withdrawal of said statement. 


3. Whether the Court erred in refusing to grant the appellants' 
requested instruction on accomplices, and in giving only a general instruc- 
tion on the law of accomplices, and in preventing appellants’ counsel from 
arguing to the jury the weight to be given to the testimony of the accom- 
plices who were all government witnesses. 


4. Whether the Court erred in refusing to allow appellants’ counsel 
to refer to the official transcript of proceedings in closing arguments to 
the jury. 


5. Whether the Court erred in denying appellant Mary Fabianich's 
motion for judgment of acquittal on Counts 4, 6 and 9, and appellant 
Joseph Fabianich's motion for judgment of acquittal on Counts 1, 7 and 8. 


6. Whether the Trial Court, Judge Jackson, validly had jurisdiction 
to render judgment in the Court below. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


Proceedings in the Trial Court 


STATUTES INVOLVED 


Constitution of the United States of America: 


Article V 
Article VI. ‘ < 


18 United States Code $2421 


22 D.C. Code §2707 


ARGUMENT: 


I. 


The appellants were denied a fair trial in the Court 
below, in violation of appellants' rights under the 
Constitution of the United States of America, 
Amendments Five and Six, through the actions of the 
Court below, and of the Assistant United States Attorney 
prosecuting, in harassing counsel for the appellants, 
limiting cross-examination, permitting government 
counsel to cross-examine and pose leading questions 
to government witnesses, and the Court's making 
insulting, unnecessary and improper comments, and 
permitting the Assistant United States Attorney, in 
his final closing argument to the jury, to make a 
personal attack against counsel for the appellants 


The Court below erred in admitting into evidence the 
extrajudicial statement of a government witness 
used in a limited manner for cross-examination by 
defense counsel, and, thereafter, out of the presence 
of the jurors, permitting the withdrawal of said 
statement ‘ 3 3 a * é 


The Court erred in refusing to grant the appellants' 
requested instruction on accomplices, and in giving 
only a general instruction on the law of accomplices, 
and in preventing appellants' counsel from arguing to 
the jury the weight to be given to the testimony of the 
accomplices who were all government witnesses 


The Court erred in refusing to allow appellants' counsel 
to refer to the official transcript of proceedings in 
closing arguments to the jury 


(iv) 


The Court erred in denying appellant Mary E. 
Fabianich's motion for judgment of acquittal on 
Counts 4, 6 and 9, and appellant Joseph A. 
Fabianich's motion for ts as of ean on 
Counts 1, 7 and 8 A - 


The Trial Court, Judge Jackson, did not validly 
have jurisdiction to render ee in the Court 
below : : S ‘ . ‘ 
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JURISDICTIONAL STATEMENT 


Appellants were charged by an indictment with violations of Title 
18, U. S. Code, Section 2421, in that it was alleged they knowingly trans- 
ported in interstate commerce, and within the District of Columbia, a 
female for immoral purposes. The appellant, Joseph A. Fabianich, was 
convicted in three different counts of violating the Mann Act aforesaid. 
The appellant, Mary E. Fabianich, was convicted in four different counts 
of violating the Mann Act aforesaid. Appellants were also charged by 
indictment with violation of Title 22, D. C. Code, Section 2707, in that it 
was alleged they individually received money for arranging assignation 
or debauchery of the same female. The appellant, Joseph A. Fabianich, 
was convicted in two counts of violating said section of the District of 
Columbia Code, and the appellant, Mary E. Fabianich, was convicted in 
one count of violating’ said section of the District of Columbia Code. 


At the close of the Government's case in chief, the tenth count of 
the indictment was dismissed, that being a charge against the appellant 
Mary E. Fabianich, for violation of the Mann Act aforesaid. The United 
States District Court for the District of Columbia had jurisdiction over 
this case. Appellants timely filed notices of appeal and this Court has 
jurisdiction of this appeal under Title 28, U. S. Code, Section 225. 


STATEMENT OF THE CASE 


Appellants were jointly charged in a ten-count indictment with 
violations of Title 18, U. S. Code, Section 2421, and with violation of 
Title 22, D. C. Code, Section 2707. The appellant Joseph A. Fabianich 
was convicted in three different counts of violating the Mann Act afore- 
said: Count 1 involving the female Mary A. Pearson and one Sam Bene- 


witz; count 8 involving the female Mary V. L. Sharp and one Graham 


Little; count 4, wherein it was alleged that the appellants acted jointly, 
involved the female Mary V. L. Sharp and one Charles Prather. The 
appellant Joseph A. Fabianich was also convicted on two counts of 
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violating Title 22, D. C. Code, Section 2707; in the third count the female 
involved was Mary V. L. Sharp and the male Charles R. Prather; in the 
seventh count, the female involved was Mary V. L. Sharp and the male 
Graham Little. The appellant Mary E. Fabianich was convicted on four 
different counts of violating the Mann Act aforesaid: the second count 
involved the female Mary V. L. Sharp and one John Thomas Baltzell, also 
known as "Cadillac Tommy". The sixth count involved the female Mary 
V. L. Sharp and one Charles R. Prather. The ninth count involved the 
female Mary V. L. Sharp and one Dozier Willard, who was not/|called as 
a witness at the trial. The fourth count, wherein both appellants were 
jointly charged, was heretofore mentioned. The appellant Mary E. 
Fabianich was also convicted of violating Title 22, D. C. Code, Section 
2707, in the fifth count involving the female Mary V. L. Sharp and one 
Charles R. Prather. The appellants pled not guilty to the indictment 
when arraigned. 


The trial commenced November 20, 1961 and was concluded Novem- 


ber 28, when the jury convicted the appellants on all of the counts submit- 


ted. Thereafter, on December 19, 1961, judgment and sentence was pro- 
nounced, whereby appellant Joseph A. Fabianich was committed to the 
custody of the Attorney General for a period of one year to three years 
on count one, one year to three years on count three, to run consecutive 
to the sentence on count one; one year to three years on count four, to 
run consecutive; one year to three years on count seven, to run concur- 
rent with the sentence on count one, and one year to three years on count 
eight to run concurrent with the sentences imposed on counts one and 


seven. 


The appellant Mary E. Fabianich was committed to the ¢ustody of 
the Attorney General for a period of one year to three years on count two; 
one year to three years on count four, to run consecutive to the sentence 
imposed on count two; one year to three years on count five, to run con- 
secutive to the sentence imposed on count 4; one year to three years on 
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count six to run concurrent with the sentence imposed on count two, and 
one year to three years on count nine, to run concurrent with the sentences 
imposed on counts two and six; both defendants receiving a total sentence 
of three years to nine years confinement. Notice of appeal to the United 
States Court of Appeals for the District of Columbia Circuit was filed by 
each appellant on December 19, 1961. 


Proceedings In The Trial Court 


Trial of both appellants commenced November 20, 1961, before 
Judge Joseph R. Jackson, anda jury. The government called eleven wit- 
nesses and the defendant, Joseph A. Fabianich testified in his own behalf 
and called three other witnesses. The defendant Mary E. Fabianich did 
not make any affirmative defense, resting her defense upon her motions 
for judgment of acquittal. 


At the very outset of the trial the Court indicated to the jury the 
Court's prejudice against the defense. In the testimony relevant to the 
first count of the indictment, the Court limited cross-examination of the 
government's first witness, Mary Ann Pearson (J.A. 8). And, in the 
testimony of the corroborating government witness, Samuel Benewitz, 
permitted the prosecutor to cross-examine his own witness (J.A. 14-16), 
and ordered the attorney for the appellants to sit down when the attorney 
for the appellants rose to make proper objection to the Court. In the 
testimony of the principal government witness, Mary V. L. Sharp, the 
Court further demonstrated to the jurors the Court's prejudice against 
the appellants by the Court's limiting the cross-examination of the wit- 
ness (J.A. 32-34, 36-39, 41, 43, 45, 47, 48, 57, 59, 60), and by the Court's 
padgering counsel for the appellants (J.A. 34, 42-44) and permitting the 
prosecutor to badger counsel for the appellants (J.A. 48) and by the 
Court's shouting at counsel for the appellants and threatening that counsel 
with contempt of Court (J.A. 49). The Court, out of the hearing of the 
jury, expressed its motive to be harsh with counsel for the appellants 


(J.A. 50), and in the presence of the jury the Court made unnecessary, 
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improper, and prejudicial comments to counsel for the appellants (J.A. 
34, 48, 55). The Court further demonstrated its preference to the govern- 
ment and its prejudice against the appellants by permitting the prosecutor 
to cross-examine and prejudicially lead this same principal government 
witness on re-direct examination (J.A. 68-72). 


The Court further undermined the defense by admitting into evidence 
on motion of the prosecutor, and over the objection of the defense, the 
extra-judicial statement of this principal government witness given to the 
Federal Bureau of Investigation (J.A. 67). And, thereafter, when out of 
the hearing of the jury, permitted the prosecutor to withdraw from evi- 
dence the same exhibit without any comment or notice being given to the 
jury (J.A. 124-125). Throughout the testimony of the remaining govern- 
ment witnesses, offered to corroborate the testimony of the principal 
government witness, the Court demonstrated to the jury its personal 


preference for the government and prejudice against the sppelledte by 


limiting cross-examination (J.A. 74, 81, 131). And by permitting the 
prosecutor to ask leading questions of government witnesses (J.A. 78). 
During the testimony of the defense witnesses, the Court further demon- 
strated partiality by permitting the prosecutor to make a personal attack 
upon counsel for the appellants and permitting the prosecutor to order 
counsel for the appellants to sit down (J.A. 96), and by the Court's order- 
ing the counsel for the appellants to sit down (J.A. 96), when counsel had 
arisen to address the Court. Further, the Court permitted the prosecutor 
to impeach a witness called by the defense by cross-examining the witness 
regarding a prior criminal record of arrests, but not convictions of 
crimes (J.A. 105). The Court summarily decided motions and| ruled 
against the defense without hearing or permitting argument (JA. 110, 

125, 131, 138, 139). | 


During the testimony of the defendant Joseph A. Fabianich, the 
Court, working in conjunction with the prosecuting attorney for the govern- 
ment, limited the direct examination and prohibited the appellant Joseph A. 
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Fabianich from explaining his actions in regard to the charges against 


him (J.A. 107-116). Out of nineteen transcript pages of testimony on 
direct examination, the appellant Joseph A. Fabianich had his testimony 
interrupted or interfered with by the Court, and/or the prosecutor, on 


fourteen occasions, On re-direct examination (J.A. 121-122), the Court 
permitted the District Attorney to interrupt the appellant's testimony 

on two more occasions. While the appellant Joseph A. Fabianich was 
being cross-examined by the prosecutor, with the assistance of the Court, 
the Court made unnecessary and improper comments (J.A. 122-123) and 
the Court limited defense counsel from making objections and the Court 
made further unnecessary and improper comments (J.A. 123). During 
the government's rebuttal testimony (J.A. 126, 127, 129), the Court made 
unnecessary and improper comments to and about counsel for the defense 
and the appellants’ defense was hindered thereby and the Court limited 
the cross-examination of the government rebuttal witnesses (J.A. 129- 
131). While counsel for the appellants was attempting to impeach one of 
the government's witnesses called in rebuttal (J.A. 132-134), the Court 
further demonstrated its partiality to the jury by permitting the Assistant 
United States Attorney to tear papers from the hands of defense counsel 
and by the Court's shouting at defense counsel, ordering defense counsel 
to resume his seat, and quit talking to the Court, when defense counsel 
was making an objection to the Court, and by the Court's threatening 
counsel for the defense with citation for contempt of Court. The Court 
denied appellants’ proposed instructions on intent, accomplices, and 
presumed interest of complaining witnesses (J.A. 140-142), and prohibited 
counsel for the appellants from arguing to the jurors that any of the 
government witnesses would be considered accomplices (J.A, 142). The 
Court denied appellants' motions for judgment of acquittal (J.A, 86-87) 
made at the close of the government's case in chief and renewed at the 
close of all of the evidence (J.A. 137-139). At the close of the opening 
argument to the jury made by the prosecutor, the Court called for closing 
argument on behalf of the defense and then insulted the defense by 
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| 
admonishing the jurors not to go to sleep during defense counsel's argu- 
ment (J.A, 142). Thereafter, the Court and prosecutor interrupted 
defense counsel's closing argument (J.A. 142-143) and prohibited defense 
counsel from referring to the official transcript of the testimony of the 
principal complaining witness, Mary V. L. Sharp, in defense counsel's 
closing argument to the jury. The sum total of the actions of the Court 


and the prosecutor throughout the entire trial having such an effect upon 


defense counsel as to cause that counsel to forget the most important 
point and theory of the case to be raised in defense counsel's closing 
argument to the jury (J.A. 143-144). Thereafter, in the Assistant United 
States Attorney's final closing argument, the Court permitted (J.A. 144- 
145) government counsel to make a personal attack upon counsel for the 


defense. 


STATUTES INVOLVED 
Constitution of the United States of America 


ARTICLE V. No person shall be held to answer for 
a capital, or otherwise infamous crime, unless on a present- 
ment or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger; nor shall any person 
be subject for the same offence to be twice put in jeopardy of 
life or limb; nor shall be compelled in any criminal case to 
be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private 
property be taken for public use, without just compensation. 


ARTICLE VI. In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an im- 
partial jury of the State and district wherein the crime shall 
have been committed, which district shall have been previ- 
ously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the wit- 
nesses against him; to have compulsory process for obtain- 
ing witnesses in his favor, and to have the assistance of 
counsel for his defence. 
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18 United States'!Code §2421. Transportation generally. 


Whoever knowingly transports in interstate or foreign 
commerce, or in the District of Columbia or in any Terri- 
tory or Possession of the United States, any woman or girl 
for the purpose of prostitution or debauchery, or for any 
other immoral purpose, or with the intent and purpose to 
induce, entice, or compel such woman or girl to become a 
prostitute or to give herself up to debauchery, or to engage 
in any other immoral practice; or 


Whoever knowingly procures or obtains any ticket or 
tickets, or any form of transportation or evidence of the 
right thereto, to be used by any woman or girl in interstate 
or foreign commerce, or in the District of Columbia or 
any Territory or Possession of the United States, in going 
to any place for the purpose of prostitution or debauchery, 
or for any other immoral purpose, or with the intent or 
purpose on the part of such person to induce, entice, or 
compel her to give herself up to the practice of prostitu- 
tion, or to give herself up to debauchery, or any other im- 
moral practice, whereby any such woman or girl shall be 
transported in interstate or foreign commerce, or in the 
District of Columbia or any Territory or Possession of 
the United States— 


Shall be fined not more than $5,000 or imprisoned not 
more than five years, or both. (June 25, 1548, ch. 645, § 1, 
62 Stat. 812, amended May 24, 1949, ch. 139, §47, 63 Stat. 
96.) 


22 D. C. Code §2707 — Procurer—Punishment for receiv- 
ing money or valuable thing for 
arranging assignation or debauchery— 
Penalty. 


Any person who, within the District of Columbia, shall 
receive any money or other valuable thing for or on account 
of arranging for or causing any female to have sexual inter- 
course with any other person or to engage in prostitution, 
debauchery, or any other immoral act, shall be guilty of a 
felony and, upon conviction, shall be punished by imprison- 
ment for not more than five years and a fine of not more 
than $1,000. (June 25, 1910, 36 Stat. 833, ch. 404, § 3; 

Jan. 3, 1941, 54 Stat. 1226, ch. 936, § 3.) 
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ARGUMENT 
I. 


The appellants were denied a fair trial in the Court below, 
in violation of appellants' rights under the Constitution of 
the United States of America, Amendments Five and Six, 
through the actions of the Court below, and of the Assistant 
United States Attorney prosecuting, in harassing counse 
for the appellants, limiting cross-examination, permitting 
government counsel to cross-examine and pose leading | 
questions to government witnesses, and the Court's making 

insulting, unnecessary and improper comments, and permit- 
ing the Assistant United States Attorney, in his final closing 
argument to the jury, to make a personal attack against 
counsel for the appellants. 


Appellants assert to this Court that they have not received a fair 
trial in the Court below. The Court below demonstrated its prejudice 
against the defendants and its personal bias to the jury. This iCourt, in 
Whitaker v. McLean, 118 F.2d 596, 73 App. D.C. 259, stated: 


"|. that the courts of the United States 'shall not only be 
impartial in the controversies submitted to them but shall 
give assurance that they are impartial'; i.e., shall appear 
to be impartial." Citing Berger v. United States, 255 U'S. 
22, 41S. Ct. 230; 65 L. Ed. 481. .. 


"Often some degree of bias develops inevitably during a 
trial. Judges cannot be forbidden to feel sympathy or 
aversion for one party or the other. Mild expressions of 
feeling are as hard to avoid as the feeling itself. Buta 
right to be tried by a judge who is reasonably free fro 
bias is a part of the fundamental right to a fair trial. Tf, 
before a case is over, a judge's bias appears to have be- 
come overpowering, we think it disqualifies him. It follows 
that the judgment must be reversed." 


At the very outset of the trial the Court demonstrated its personal 
bias and prejudice, against the appellants, to the jury. The Court limited 


cross-examination of the government's witnesses. In the first count of 


the indictment, wherein the appellant Joseph A. Fabianich was charged 
with violating the Mann Act by causing transportation of the female com- 
plaining witness, Mary Ann Pearson, for the purpose of prostitution with 
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the government witness Samuel Benewitz, the appellants’ theory to be 
shown to the jury was that the appellant merely gave the witness Bene- 
witz the telephone number of the complaining witness, Mary Ann Pearson, 
so that the witness Benewitz could attempt to obtain female companion- 
ship. The Court (J.A. 8) prohibited the defense from attempting to bring 
out these relevant facts in cross-examination of the complaining witness 
Mary Ann Pearson. When the testimony of Samuel Benewitz following 
that theory was developed by defense counsel, the Court permitted the 
prosecuting attorney on re-direct examination to cross-examine the 
government witness (J.A. 13- 16) and the Court became angry with 
defense counsel when that counsel arose to object to the impropriety of 
the proceedings, and defense counsel was greeted with improper and un- 
necessary comments from the bench and ordered to sit down without 
being permitted to state the ground for defense counsel's objections. 
During the testimony of the principal government witness, Mary V.L. 
Sharp, the Court further demonstrated to the jurors the Court's prejudice 
and bias against the appellants by the Court's limiting the cross- 
examination of this witness. The Court did not allow the defense to in- 


quire as to the present address of the witness (J.A. 33) and would not 


allow the defense to attack the witness’ credibility by inquiring as to 
her vocation in a house of prostitution during the months of January 
through May of 1960 (J.A. 36, 37). 


One of the counts of the indictment involved a date during that 
period of time and the theory of the defense being that, if the witness was 
employed at a house of prostitution during that period of time, she could 
not logically be working as a prostitute for the appellants. The defense 
was limited in attempting to show that this witness had been a prostitute 
in her home at Marlboro, Maryland, prior to her arrival in Washington, 
D. C. (J.A. 37). The defense was limited in attempting to show the 
moral character of this witness (J.A. 38-39). The defense was further 
limited in its cross-examination and attempts to attack the credibility 
of this witness (J.A.'38, 39). The Court limited the defense from 
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impeaching this witness (J.A. 43, 44) and refused to even listen to a 
proffer of proof; the Court demonstrated to the jurors its irritation with 
counsel for the defense (J.A. 34, 35, 44) and made improper and unneces- 
sary remarks badgering counsel (J.A. 44, 45). The Court further limited 
cross-examination of this witness (J.A. 45), and made further /improper 
and unnecessary comments (J.A. 47, 48), and again refused tojhear a 
proffer of proof from the defense, it being essential to the defense to 
know the correct name, or aliases, of the complaining witness, so that 
her criminal record might be obtained for purposes of impeachment. 

The Court favored the government by limiting cross-examination of this 
witness (J.A. 56-61). The Court showed its favoritism to the government 
by permitting the prosecutor to badger defense counsel (J.A. 49) and by 
the Court's shouting at defense counsel and threatening defense counsel 
with contempt of ccurt. Apparently the Court's bias against the appel- 
lants carried over to counsel for the defense as the Court expressed its 
motive was to be harsh with counsel for the defense (J.A. 50).| Possibly 
the most lucid demonstration of the Court's attitude as between govern- 
ment and defense appears in the Court's permitting the prosecutor to 
cross-examine on re-direct examination this same principal government 
witness, Mary V. L. Sharp (J.A. 68-72), and in receiving into evidence 
the extra-judicial statement of this witness (J.A. 67) and thereafter per- 
mitting same to be withdrawn from evidence without any comment to the 
jury (J.A. 124, 125) (which will be hereinafter discussed in the second 
argument). 


Throughout the testimony of the remaining government witnesses, 
who were all offered in an attempt to corroborate the testimony of Mary 
V. L. Sharp, the principal government witness, the Court conveyed to 
the jury the Court's personal preference for the government, bias and 


prejudice against the defense, by interfering with cross-examination by 
the defense (J.A. 74, 80, 81, 131), and by permitting the prosecutor to 


pose admittedly leading inquiries of government witnesses (J{A. 78) 
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while holding the defense to the strict rules of evidence. Blunt v. United 
States, 244 F.2d 355, 100 U.S. App. D.C. 266, at page 276: 


The constitutional guarantee of trial by jury limits the 
judge's role. ... (he) cannot be argumentative in his 
comments; he cannot be an advocate, he cannot urge his 
own view of the guilt or innocence of the accused" (citing 
Billeci v. United States, 87 U.S. App. D.C. at p. 283). ... 


"By the questions and instructions we have quoted, and by 
showing special! favor to the prosecution in other ways as 
well, the judge exceeded these limits." 


See footnote 26, page 277. Also, at page 276 citing Blumberg v. United 
States, 222 F.2d 496, 501: 


"| .Itis far better for the trial judge to err on the side of 
abstention from intervention in the case rather than on the 

side of active participation in it, especially when the major 

part, if not all of his interruptions and interventions, 

though by chance rather than by design are, or seem to be, 

on, or tending to be on the side of the government." 

All of the foregoing citations occurred while the government was 
presenting its case in chief. During the testimony of the defense wit- 
nesses the Court further demonstrated to the jury bias against the defense 
by permitting the prosecutor to make a personal attack upon defense 
counsel and ordering defense counsel to sit down (J.A. 96, 97) and then, 
when the counsel for ‘the defense attempted to make argument to the 
Court in his own personal defense, he was again greeted by a Court order 
to be seated. Surely it would have been improper and disrespectful for 
defense counsel to address the Court from a seated position. Apparently, 
when the appellants are tried before District Judge Jackson, in a sex 
case, they are not entitled to the assistance of counsel; although this 
counsel knows of no constitutional exceptions to that effect. The Court 
again demonstrated to the jury the Court's favoritism of the govern- 
ment's position when it permitted the prosecutor to impeach a witness 
called by the defense by cross-examining that witness about her prior 
history of arrests (J.A. 105). Again, prohibiting defense counsel from 
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stating the ground of his objection to the question, i.e., that a witness 
may only be impeached upon cross-examination with a record of criminal 
convictions, not arrests; counsel again was promptly requested by the 
Court to sit down. 


Appellants realize this action of the trial Court in permitting such 
treatment of a defense witness of itself, though error, might not be con- 
sidered reversible error. Wacksman v. United States, 175 A.2d 789, at 
p. 792. Title 14, D. C. Code, Section 305 specifically limits cross- 
examinations of witnesses, or parties, to convictions of crimes, not 
arrests. This Court, as long ago as 1932, ruled in the case of Clawans v. 
District of Columbia, 62 F.2d 383, 61 App. D.C. 298, at page 299: 


"While the rule is that a defendant who voluntarily offers 
himself as a witness in his own behalf is, like any other 
witness, subject to have his evidence impeached by a show- 
ing that he had been convicted of a crime, the rule, so far 
as we can determine, has never been carried to the extent 
of permitting conviction for the violation of a municipal 
ordinance to be shown as affecting credibility — certainly 
unless the ordinance covered an offense malum in se. 


* * * 


But the basis of the admissibility of convictions always jwas 
and always should be grounded upon the theory that the 
depraved character of persons who commit crimes involving 
moral corruption makes them unworthy of trust in testifying. 
This theory, however, has little or no basis in the violation 
of municipal ordinances, or for that matter misdemeanors, 
involving no element of inherent wickedness. In Schick|v. 
United States, 195 U.S. 65, 24S. Ct. 826, 49 L. Ed. 99, 
1 Ann. Cas. 585, the Supreme Court said the word 'crime' as 
contained in the third article and the Sixth Amendment of the 
Constitution did not include an offense punishable only by a 
fine. We think the same is true in the sense in which it is 
used in the statute in question.” 


In the case at bar the prosecutor had the witness convicted in the 
eyes of the jury of sodomy, vagrancy, prostitution, and operating a dis- 


orderly house when, in fact, she had never been convicted of any crime. 


This, of course, inexorably destroyed this defense witness' testimony 
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which was essential to the defense, since her entire testimony was a 
direct contradiction of the testimony given by the principal complaining 
witness, Mary V. L. Sharp. The rule of evidence, in this jurisdiction, 
governing impeachment of a witness is so clear that the Court's permit- 
ting a violation of the rule could only have been motivated by the Court's 
bias, and prejudice, against the defendants. The jurors would of neces- 
sity be deaf, dumb, and blind, to fail to recognize the Court's partiality 
against the appellants. See also Campbell v. United States, 176 F.2d 45, 
85 U.S. App. D.C. 133, at page 135. This action of the trial court, with- 
out even permitting argument from defense counsel, clearly demonstrated 


the advocacy of the government's position by the Court. 


Throughout the trial, the Court summarily decided motions and 
ruled against defense objections to evidence without hearing or permitting 
argument by the defense. The entire transcript is a citation to this point, 
but appellants cite pages J.A. 111, 125, 131, 138, as examples. 


When the appellant Joseph A. Fabianich attempted to testify in his 
own behalf, the Court, working in conjunction with the prosecuting attor- 
ney for the government, limited the direct examination and prohibited the 
appellant from explaining his actions in regard to the charges against 
him (J.A. 107-116). The appellant Joseph A. Fabianich's testimony on 
direct examination consumed nineteen pages of the transcript. On four- 


teen of those pages there appears an instance of interruption or inter- 


ference by the Court and/or the prosecuting attorney for the government. 


On re-direct examination, the appellant's testimony consumed two pages 
(J.A. 121). The Court again permitted the prosecuting attorney to inter- 
rupt the appellant's testimony on two more occasions. On cross- 
examination of the appellant Joseph A. Fabianich by the very able prose- 
cutor, the Court rendered all assistance possible to the government's 
attorney and interjected unnecessary and improper comments (J.A. 122, 
123). When defense counsel attempted to object to the manner and 
methods employed by the prosecutor in interrupting the appellant's 


answers to questions posed in the cross-examination, the Court made 


15 


further unnecessary and improper remarks to counsel, informing defense 
counsel that he was interrupting the prosecutor's questions, Salazar v. 
United States, 293 F.2d 442. 


When the government introduced rebuttal witnesses, the Court 
made unnecessary and improper comments to and about counsel for the 
defense (J.A. 126, 127, 129), showing irritation with defense counsel for 
attempting to make argument to the Court. The Court limited the cross- 
examination of the government rebuttal witnesses (J.A. 129, 130, 131), 
always refusing to listen to argument from defense counsel or to permit 
a proffer of proof to be made at the bench. When defense counsel properly 
attempted to impeach one of the government witnesses called in rebuttal 
by interrogating that witness of his prior record of criminal convictions, 
not arrests (J.A. 132-134), the Court further demonstrated to the jury its 
partiality for the government and its bias and prejudice against the de- 
fense by permitting the prosecuting attorney to tear the criminal record 


of the witness from the hands of defense counsel, and then the Court pro- 


ceeded to shout at defense counsel and order defense counsel] to resume 
his seat and quit talking to the Court when defense counsel was attempt- 
ing to make an objection to the Court; the final wound was made in the 
heart of the defense when the Court then proceeded to threaten counsel 
for the defense with violations for contempt of court. The appellants cite 
the decision of this Court in the case of Peckham v. United States, 210 
F.2d 693, 93 U.S. App. D.C. 137 at pp. 144, 145 and 146: 


"A number of other questions are presented generally. | These 
include claims of degrading and belittling remarks directed 
at defense counsel by the judge, restrictions upon cross- 
examination, the judge's assumption of the function of an 
advocate, lack of impartiality, and prejudicial remarks by 
the prosecutor. As to the effect of these matters on ep 
fundamental fairness of the trial this court finds itself divided. 
Judge Edgerton and Judge Bazelon, constituting a majority of 
the court, are convinced that the excessive injection of the 
trial judge into the examination of witnesses, his numerous 
comments to defense counsel indicating at times hostility, 
though under provocation, demonstrated a bias and lack of 
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impartiality which may well have influenced the jury; that, 
considering these matters and others, examples of which 
are set forth in an Appendix attached hereto, this court is 
barred from sustaining the judgment as the product of a 
fair and impartial trial. This necessitates reversal. 

* * * 

"But the imponderables involved in judging the effect of 
these defects, as distinct from specific rulings or actions 
which we have separately considered and find in no in- 
stance to constitute prejudicial error, call for an appraisal 
based upon the entire trial, including its result. 

* * * 

“The majority believes, that in the light of the disorderly 
atmosphere of the trial, it would require too great a degree 
of speculation to say that the appellant was fairly tried on 
the issues relevant to the first count. We are all agreed 
that the misconduct of appellant's counsel which helped 
produce such atmosphere is for the contempt proceedings 
against counsel, and scrupulous care must be taken not to 
weigh such misconduct against appellant." 


The Court's summary denial of appellants’ proposed instructions 
and the Court's prohibition of counsel's use of the official transcript of 
the testimony in closing argument for the defense will hereinafter be 
covered in detail in the second and third arguments but are cited to this 
Court as additional examples of the Court's actions demonstrating bias, 
and prejudice against the appellants. At the close of the government's 
opening summation to the jury, the Court called for closing argument on 
behalf of the defense, and then, without any provocation whatsoever, in- 
sulted the defense, and defense counsel, by admonishing the jurors not to 
go to sleep during defense counsel's final argument. Certainly, it cannot 


be argued that any of the jurors, no matter how tired they may have been, 


could have slept through the argument of Mr. Caputy, the prosecuting 
attorney, which immediately preceded the Court's statement of admoni- 
tion (J.A. 142). This action by the Court, coupled with the Court's for- 
bidding defense counsel to refer to the official transcript of the trial 
testimony in defense’ counsel's closing argument to the jury, so discon- 


certed defense counsel that defense counsel was caused to forget the 
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most important point to be made to the jury, that being to develop the 
| 


theory that the principal complaining witness, Mary V. L. Sharp, was 
aided and assisted in her itinerary of prostitution by her own husband 
(J.A. 143, 144), and not the appellants. Thereafter, the prosecutor, in 
his final closing argument to the jury, conducted a personal attack upon 
counsel for the defense (J.A. 144-145). The sum total of the actions of 
the Court and the prosecutor throughout the trial denied to the jappellants 
the effective assistance of counsel and therefore denied the appellants a 
fair trial as guaranteed in the Fifth and Sixth Amendments to the Con- 
stitution of the United States of America. Appellants cite to this Court 
62 ALR 2(d) page 185, et seq., section 4, section 5, section 6, and the 
voluminous number of cases cited on pages 186 and 191. 


In the trial of this case, for some reason unknown to the/appellants, 
the Judge in the Court below refused to allow the appellants a fair attempt 
to obtain an acquittal from the jury. The Court impressed his|sentiments 
strongly upon the jury throughout the case. From the very outset, the 
Court was antagonistic to the defense, instead of acting impartially. The 
Court permitted the prosecuting attorney to run rampant over tthe defense 
while limiting the defense and confining the defense to the strict rules of 
evidence. These actions, appellants argue, this Court should not allow to 
stand; Billeci v. United States, 184 F.2d 394, 87 U.S. App. D.C, 274 at 
page 283: 

"The accused has a right to a trial by the jury. That means 
that his guilt or innocence must be decided by twelve lay- 
men and not by the one judge. A judge cannot impinge bai 
that right any more than he can destroy it. He cannot press 
upon the jury the weight of his influence any more than he 
can eliminate the jury altogether. It is for this reason that 
courts have held time and again that a trial judge cannot be 
argumentative in his comments; he cannot be an advocate; 


he cannot urge his own view of the guilt or innocence of the 
accused." 


TI. 


The Court below erred in admitting into evidence the extra- 
judicial statement of a government witness used in a limited 
manner for crogs-examination by defense counsel, and, 
thereafter, out of the presence of the jurors, permitting the 
withdrawal of said statement. 


During the testimony of the principal complaining witness for the 
government, Mary V.'L. Sharp, counsel for the defense, after laying a 


proper foundation (J.A. 25), requested and received from the prosecutor 


the extra-judicial statement of this witness, given to the Federal Bureau 
of Investigation, which was marked Defendants' Exhibit No. 1 for Identi- 
fication (J.A. 46). Apparently the Court was irritated when defense coun- 
sel attempted to use this extra-judicial statement for purposes of im- 
peaching and attacking the credibility of the principal government witness 
(J.A. 43, 44), since the Court was obviously reluctant to allow defense 
counsel a fair opportunity to study this eight page statement prior to 
using same in posing questions to the witness. Defense counsel used 
portions of this statement in his cross-examination of this witness. The 
statement contained other information which was irrelevant to the charges 
in the indictment and other inadmissible hearsay statements which were 
not used in cross-examination. Upon termination of cross-examination 
of this witness, the government, in open Court before the jury, moved the 
admission of the entire statement into evidence (J.A. 67). Over the objec- 
tion of the defense, the statement was received in evidence. This trial 
tactic employed by the prosecutor placed the onus upon the defense that 
the statement was particularly damaging to the defense since the defense 
objected to its admission in evidence, particularly since the witness, on 
several occasions, had testified that the contents of the extra-judicial 
statement were true, whereas her testimony, given in Court under oath, 
was incorrect (J.A. 42, 54, 55, 61, 64). The statement was admitted in 
evidence on Tuesday, November 21, 1961. On Monday, November 27, the 
Court, upon motion of the government made out of the hearing of the jury, 
withdrew from evidence the same exhibit (J.A. 124, 125), without giving 
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any comment to the jury as to what, if any, consideration should be given 
by the jury to the exhibit, or the tactics employed by the Court and the 
prosecutor. Appellants argue to this Court that the jury could only con- 
clude that the Court was admitting the exhibit into evidence in the interests 
of justice and for the purpose of obtaining the conviction of the accused. 
This extra-judicial statement, patently inadmissible, should never have 
been offered in evidence and the defense should never have been placed in 
a position, in the eyes of the jury, of having to object to the admission in 
evidence of this exhibit. Appellants, therefore, urge this Court to reverse 
the judgment of the Court below. 


I. 


The Court erred in refusing to grant the appellants' requested 
instruction on accomplices, and in giving only a general 
instruction on the law of accomplices, and in preventing 
appellants' counsel from arguing to the jury the weight to be 
given to the testimony of the accomplices who were all 
government witnesses. 

Prior to closing arguments to the jury by the prosecution and the 
defense, the appellants submitted seven proposed instructions (J.A. 140- 
142). The Court refused to instruct on the points of law in Instructions 
No. 1, No. 2, No. 6 and No. 7, and stated that the points of law raised in 
Instructions No. 3, No. 4, No. 5, would be covered by the Court's general 
instructions. Instructions No. 1 and No. 2 related to the weight to be 
given to the testimony of an accomplice and the necessity for corrobora- 
tion of the testimony of an accomplice. It was appellants’ position that 
all of the corroborating witnesses, Samuel Benewitz, John Thomas 
Baltzell, Charles R. Prather, Graham S. Little, and Grady Duggins, were 
accomplices whose testimony should be received only with care and 
caution, McLendon v. United States, 19 F.2d 465, 466. Counsel for the 


appellants desired to argue this point to the jury in closing argument for 
the defense, but was prohibited by the Court (J.A. 142). The Court gave 
only a general instruction on accomplices (J.A. 153), and did not instruct 
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the jurors that even Samuel Benewitz, who had been jointly charged in 
Count One of the indictment with the appellant Joseph A. Fabianich, was 
an accomplice. The Court did not, in any way, whether through the 
Court's instructions, or through argument of counsel, allow the jurors to 
know which witnesses qualified as accomplices whose testimony should 
be received with care and caution, McQuaid v. United States, 198 F.2d 
987, 91 U.S. App. D.C. 229. The Court refused to instruct the jurors as 
to the interest of the two female complaining witnesses in the outcome of 
the trial. The Court, in its general instructions on credibility of any wit- 
nesses, included the provision whether a witness has any interest in the 
outcome of the case (J.A. 147), whereas the Court was particular to note 
the interest of the appellant Joseph A. Fabianich in the outcome of the 
proceedings (J.A. 153, 154). The Court refused to instruct the jurors 
that the government must prove, beyond a reasonable doubt, that the 
appellants had the intent to transport the complaining witnesses for the 
purpose of prostitution, or other immoral purposes, prior to and before 
the transportation of the female witnesses, and that the commission of 
an immoral act after the transportation is completed, which is a mere 
casual incident of and not the result of the prior intention, is not a 
violation of the Mann Act. This point of law was particularly important 
as to Counts One and Eight of the indictment. The points of law con- 
tained in defendants’ proposed Instruction No. 6, with the numerous cita- 
tions of law therein contained, should have been considered by the Court 
and not summarily refused, and the general points of law raised in 


defendants’ proposed Instruction No. 7 should have been given by the 


Court, if for no other reason than to conform with judicial fairness in 
guaranteeing to the appellants a fair trial by jury. 
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IV. 


The Court erred in refusing to allow appellants’ counsel to 
refer to the official transcript of proceedings in closing 
arguments to the jury. 
During the course of the trial, the appellants ordered and obtained 
from Jack Maher, the official Court Reporter, the official transcript of 
the testimony of the witness, Mary V. L. Sharp. During defense counsel's 
closing argument to the jury, counsel attempted to refer to particular 
portions of the testimony of this principal government witness and the 
Court, upon objection by the prosecutor, prohibited counsel for the defense 
to read to the jury any part of the witness' testimony (J.A. 142, 143). 
This was of utmost importance to the appellants in that this principal 
government witness contradicted herself and her own testimony so often, 
and on so many different matters of importance, that it would have been 
impossible to effectively argue to the jury without the assistance of the 
official transcript of the witness' testimony. Appellants’ counsel had 
appeared in other trials before the same Judge when not only counsel for 


the defense, but government counsel as well, were permitted to read from 
the official transcript of the trial proceedings. Counsel for the defense 


appeared in one case before the same Judge when the prosecutor was 
allowed to read from the transcript of the testimony of one of the defend- 
ants given at the coroner's inquest, in his closing argument to the jury. 
The appellants have been unable to find any decision holding that counsel 
for the defense, or government counsel, are not allowed to refer to the 
official transcript of the testimony in final argument to the jury. That the 
Court may have portions of the trial proceedings transcribed, or read by 
the reporter to the jury, even after the jury has retired to deliberate, was 
considered and approved by this Court in the case of Peckhara v. United 
States, 210 F.2d 693, 93 U.S. App. D.C. 136, at page 141. Taking into con- 
sideration that this principal government witness, Mary V. L. Sharp, 
testified on Monday, November 20, 1961, and Tuesday, November 21, 1961, 
and the jury heard the testimony of eleven other witnesses, three of whom 
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testified on two different occasions and further that the trial was recessed 
for four days, over the Thanksgiving Day weekend, and argument to the 
jury was not made until November 27, 1961, one week after the first 
testimony given by this principal government witness, appellants argue it 
was entirely reasonable for their counsel to be permitted to quote the 
exact wording of questions to, and the contradictory answers elicited from, 
this principal government witness. Appellants argue the Court's actions 
in prohibiting defense counsel from reading from the official transcript 

of the testimony of this principal government witness in closing argument 


to the jury constituted reversible error. 


Vv. 


The Court erred in denying appellant Mary E. Fabianich's 

motion for judgment of acquittal on Counts 4, 6 and 9, and 

appellant Joseph A. Fabianich's motion for judgment of 

acquittal on Counts 1, 7 and 8. 

Appellant Joseph A. Fabianich argues that the Court erred in failing 
to enter a judgment of acquittal as to Counts One, Seven and Eight of the 
indictment either at the close of the government's case in chief, or at the 
close of all of the testimony, motion for acquittal having been made at 
the close of the government's case (J.A. 86, 87), and renewed at the close 
of the testimony (J.A. 137-139). All of the testimony concerning this point 


was elicited from government witnesses Mary Ann Pearson (J.A. 3-10) 
and Samuel Benewitz (J.A. 10-16). Mary Ann Pearson testified that the 
appellant Joseph A. Fabianich called her on the telephone and told her he 
wanted to introduce her to a friend of his (Samuel Benewitz) and inquired 
if she would have a date with him (J.A. 4), following which she spoke with 
Samuel Benewitz and met Samuel Benewitz, and ultimately went to Samuel 
Benewitz's apartment and had sexual relations, having been driven by 


Samuel Benewitz in his automobile from the District of Columbia to the 
State of Maryland. On cross-examination, the witness Mary Ann Pearson 
admitted that the appellant Joseph A. Fabianich did not discuss prostitu- 
tion, or any immoral purpose, with that witness (J.A. 5, 6) and that the 
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only thing the appellant said to Mary Ann Pearson was an inquiry about 
arranging a social date with Samuel Benewitz (J.A. 6). The witness 
Benewitz testified on direct examination that the purpose of the appellant's 
attempting to arrange a date for Benewitz with Mary Ann Pearson was to 
console Benewitz and provide him with female company for dinner and a 
show. And further, Benewitz testified that he personally contacted Mary 
Ann Pearson two days thereafter before he actually personally met her 
and took her out on a date (J.A. 11). The appellant Joseph A. Fabianich 
testified (J.A. 107-111) that he had called Mary Ann Pearson to arrange 

a date with her to have dinner and go to the movies with Samuel Benewitz 
and not for any purposes of prostitution or other immoral purposes. On 
cross-examination (J.A. 118-119), the appellant repeated his prior testi- 
mony. Based upon the foregoing testimony, the Court should have granted 
the appellant's motion for judgment of acquittal at the close of the govern- 
ment's case or as renewed at the close of all of the testimony.| There 
was no testimony from which it might be even inferred that the appellant 
Joseph A. Fabianich had the intention of causing the transportation for 
prostitution, or any other immoral purpose, of the female, Mary Ann 
Pearson, at the time the telephone call was made to her by the| appellant 
Joseph A. Fabianich. There was no testimony of any conversation by any 
other parties other than Samuel Benewitz to take Mary Ann Pearson out 
to dinner and to the cinema. If Samuel Benewitz had, in the back of his 
mind, the idea that he might have sexual relations with Mary Ann Pearson 
as a result of his taking Mary Ann Pearson out to dinner and to see a 
movie, this opinion, or hope, or desire, of Samuel Benewitz, was not con- 
veyed to the appellant Joseph A. Fabianich, and, therefore, the appellant 
cannot be held responsible for the secret thoughts of Samuel Benewitz. 
Any reasonable jury must have entertained a reasonable doubt/as to the 
guilt of the appellant Joseph A. Fabianich on Count One of the indictment. 
Curley v. United States, 160 F.2d 229, 81 U.S. App. D.C. 389. Appellant 


Joseph A. Fabianich argues to this Court that the only conceivable way 
a conviction could have been obtained on Count One of the indictment 
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was the result of the trial court's demonstrating to the jury the Court's 
personal bias and prejudice against the appellant. The testimony of 
Mary V. L. Sharp relative to Count Seven and Eight of the indictment 
appears at J.A. 20, 21, 31-33. The witness' contradictory testimony was 
that she had a prostitution date with Charles R. Prather, and not Graham 
Little, on December 15, 1959 (J.A. 38, 39); that she ceased having 
prostitution dates involving the appellants by December 14, 1959 (J.A. 
56-58). She again gave contradictory testimony (J.A. 63, 64). In the 
testimony of Graham Little (J.A. 77-81), the government witness testified 
that the appellant, Joseph A. Fabianich, merely informed the government 
witness Graham Little that his old girl friend was back in town and, at the 
request of the government witness, the appellant Joseph A. Fabianich 
telephoned Mary V. L. Sharp, to inform her that her old friend, Graham 
Little, was at the appellant's place of business. In the testimony of the 
appellant Joseph A. Fabianich (J.A. 113-116), the appellant reiterated 
that he had only telephoned the witness Mary V. L. Sharp, at the request 
of the witness, Graham Little, to inform her that her old friend, Graham 
Little, was at the appellant's place of business. Regarding Count Eight, 
there was no testimony that the appellant Joseph A. Fabianich had any 
intent to cause Mary V. L. Sharp to be transported for the purpose of 
prostitution, as there was no testimony of any discussion of prostitution, 
or any other immoral purposes, in the appellant's making a telephone call 
to Mary V. L. Sharp. The testimony to the effect that the appellant 
actually transported this female was refuted in the testimony of the cor- 
roborating witness, Graham Little, and denied by the appellant. The 
testimony of Mary V. L. Sharp that she paid the appellant Joseph A. 
Fabianich $5.00 as charged in Count Seven of the indictment was contra- 
dicted by the same witness upon cross-examination. Appellant Joseph A. 
Fabianich argues to this Court that no reasonable jury could convict the 
appellant on Counts Seven and Eight as, of necessity, a reasonable doubt 
must exist in the minds of the jury based upon the testimony adduced at 


the trial, Curley v. United States, supra. 
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Appellant, Joseph A. Fabianich, argues to this Court that the only 
conceivable way a conviction could have been obtained on Counts Seven 
and Eight of the indictment, was the result of the trial court's demon- 
strating to the jury the Court's personal bias and prejudice against the 
appellant. 


Appellant, Mary E. Fabianich, argues that the Court erred in fail- 
ing to enter a judgment of acquittal as to Counts Four, Six and Nine of 
the indictment, at the close of the government's case in chief; motion 
for acquittal having been made at that time (J.A. 86), which motion, 
thereafter, counsel attempted to renew with particularity as to Counts 
Four, Six and Nine, but was prohibited by the Court from renewing the 
motion on behalf of the appellant, Mary E. Fabianich, until the close of 
the government's rebuttal testimony (J.A. 137-139). Regarding Count 
Four, all of the testimony concerning this Count relative to the appellant 
Mary E. Fabianich was elicited from government witness Mary|V. L. 
Sharp (J.A. 18-20) on direct examination, wherein the witness stated 
that Mary E. Fabianich had no knowledge of the particular transaction 
charged in Count Four of the indictment, and on cross-examination (J.A. 
29), where again, the witness stated that she did not inform the appellant 
Mary E. Fabianich of this particular date because she was requested not 
to do so by the appellant Joseph A. Fabianich. The contradictory testi- 
mony of this witness (J.A. 29), regarding appellant Mary E. Fabianich's 
statement to the witness that she needed money, relates to Counts Two, 
and/or Counts Five and Six of the indictment (J.A. 20, 54, 55). | There- 
fore, it is obvious that the appellant Mary E. Fabianich was not even 
aware of the witness Mary V. L. Sharp's activity relating to Count Four 
of the indictment, and the Court erred in failing to grant appellant Mary 
E. Fabianich's Motion for Judgment of Acquittal as to Count Four of the 
indictment. Regarding Count Six of the indictment, all of the testimony 
concerning the appellant Mary E. Fabianich was elicited from govern- 
ment witness Mary V. L. Sharp on direct examination (J.A. 20), wherein 
the government witness testified that she had made her own arrangements 
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with her date, Charles R. Prather, and her contradictory statement given 


on cross-examination (J.A. 30), where the witness admitted that the appel- 


lant Mary E. Fabianich had nothing to do with the witness' transportation 
to fill her prostitution date with Charles R. Prather, as charged in Count 
Six of the indictment. Again, appellant Mary E. Fabianich argues that 
the Court erred in failing to grant her Motion for Judgment of Acquittal 
relative to Count Six.’ Apellants also cite to this Court, in support of the 
arguments in the fifth point of this brief, the case of Graham, et al. v. 
United States, 154 F.2d 325, 81 U.S. App. D.C. 49, at page 50. Appellants 
argue that they cannot be held on a charge of knowingly transporting or 
causing to be transported a female, by taxicab, in violation of the Mann 
Act, unless appellants told the female to travel by taxicab, or telephoned 
for and obtained the taxicab as a means of transportation, or paid the 
taxicab fare for the transportation. The witness Mary V. L. Sharp, in 
her testimony regarding the diverse counts involved, gave no evidence 
that the appellants expressed a preference for the witness obtaining 
taxicab transportation, as against walking. 


Regarding Count Nine of the indictment, there was no corroboration 
of the witness Mary V. L. Sharp's statement that an act of prostitution, 
or any other immoral act, was performed with one Dozier Willard at the 
Washington Hotel on December 17, 1959. The government witness Mary 
V. L. Sharp, on direct examination (J.A. 21), testified that this date was 
with Charles R. Prather. On cross-examination (J.A. 39), the witness 
testified that the date at the Washington Hotel was fulfilled on January 17, 
1960, and again (J.A. 41), the witness gave contradictory testimony that 
her date with Mr. Willard was performed on January 15, 1960, and that 
her date of December 17, 1959, was with Charles R. Prather, and not with Mr. 
Willard (J.A. 42). The same witness also testified that she ceased having 
prostitution dates arranged by the appellant Mary E. Fabianich on 
December 14, 1959 (J.A. 57-59). Based upon the foregoing, appellant 
Mary E. Fabianich argues that the Court erred in failing to grant her 
Motion for Judgment of Acquittal as to Count Nine of the indictment. 
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Appellant Mary E. Fabianich argues to this Court that the only conceiv- 
able way convictions could have been obtained on Counts Four, Six and 
Nine of the indictment was the result of the trial court's demonstrating 
to the jury the Court's personal bias and prejudice against the|appellant. 


In consideration of the foregoing, appellants urge this Court to 
reverse the convictions obtained upon Counts One, Four, Six, Seven, 
Eight, and Nine of the indictment and order that judgment of acquittal be 
entered as to each of said counts. 


VI. 


The Trial Court, Judge Jackson, did not validly have 
jurisdiction to render judgment in the Court below. 
Appellants argue to this Court that the Trial Court, Judge Jackson, 
a retired Judge of a Congressional Court, did not validly have jurisdiction 
to render judgment in the Court below, a Constitutional Court.| Appellants 
realize this Court has recently ruled to the contrary in the case of 
United States v. Lurk, No. 16,407, decided June 21, 1961, but appellants 


raise this point in this brief, since that issue is now under consideration 
by the Supreme Court of the United States, and appellants desire to 
preserve this point for future consideration, if necessary. 


CONCLUSION 


| 
Based upon all of the appellants' arguments, appellants urge this 

Court to reverse the judgment of the Court below and order a new trial, 
before a different Judge in the Court below, or in the alternative, to re- 
verse the judgment of the Court below as to Counts Two, Three and Five, 
with an appropriate order for a new trial before a different Judge in the 
Court below, and to order judgment of acquittal be entered as to Counts 
One, Four, Six, Seven, Eight and Nine. 

Respectfully submitted, 

STANLEY M. DIETZ 


210 C Street, N. W. 
Washington, D. C. 
Attorney for Appellants 
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JOINT APPENDIX 


[Filed April 5, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on December 22, 1960, Sworn in on January 3, 1961 


The United States of America : Criminal No. 253-61 
Vv. : Grand Jury No. Original 


Joseph A. Fabianich : Violation: 18 U.S.C. 2421 

Mary E. Fabianich . (Knowingly transporting female 

Sam Benewitz : in interstate commerce for 

: immoral purposes) (Knowingly 
transporting female within the 
District of Columbia for immoral 
purposes) 
22 D.C.C. 2707 

(Receiving money or valuable 
thing for arranging assignation 
or debauchery) 

The Grand Jury charges: 

On or about July 10, 1959, within the District of Columbia, Joseph A. 
Fabianich and Sam Benewitz knowingly transported and caused to be trans- 
ported in interstate commerce from the District of Columbia to the State 
of Maryland, Mary A. Pearson, for the purposes of prostitution] debauchery 
and other immoral purposes. 
SECOND COUNT: 

On or about November 15, 1959, within the District of Columbia, 
Mary E. Fabianich knowingly transported and caused to be transported in 
interstate commerce from the District of Columbia to the State|of Mary- 
land, Mary V. L. Sharp, for the purposes of prostitution, debauchery and 
other immoral purposes. 
THIRD COUNT: 

On or about November 20, 1959, within the District of Columbia, 
Joseph A. Fabianich did receive $25.00 in money for and on account of 


arranging for and causing a female, Mary V. L. Sharp, to have sexual 
intercourse with Charles R. Prather and to engage in prostitution, de- 
bauchery and other immoral acts. 
FOURTH COUNT: 

On or about November 20, 1959, within the District of Columbia, 
Joseph A. Fabianich and Mary E. Fabianich knowingly transported and 


caused to be transported within the District of Columbia, Mary V. L. 


Sharp, for the purposes of prostitution, debauchery and other immoral 
purposes. 
FIFTH COUNT: 

On or about December 11, 1959, within the District of Columbia, 
Mary E. Fabianich did receive $25.00 in money for and on account of 
arranging for and causing a female, Mary V. L. Sharp, to have sexual 
intercourse with Charles R. Prather and to engage in prostitution, de- 
bauchery and other immoral acts. 

SIXTH COUNT: 

On or about December 11, 1959, within the District of Columbia, 
Mary E. Fabianich knowingly transported and caused to be transported 
within the District of Columbia, Mary V. L. Sharp, for the purposes of 
prostitution, debauchery and other immoral purposes. 

SEVENTH COUNT: 

On or about December 15, 1959, within the District of Columbia, 
Joseph A. Fabianich did receive $5.00 in money for and on account of 
arranging for and causing a female, Mary V. L. Sharp, to have sexual 
intercourse with Graham Little, and to engage in prostitution, debauchery 
and other immoral acts. 

EIGHTH COUNT: 

On or about December 15, 1959, within the District of Columbia, 
Joseph A. Fabianich knowingly transported and caused to be transported 
within the District of Columbia, Mary V. L. Sharp, for the purposes of 
prostitution, debauchery and other immoral purposes. 

NINTH COUNT: 
On or about December 17, 1959, within the District of Columbia, 
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Mary E. Fabianich knowingly transported and caused to be transported 
within the District of Columbia, Mary V. L. Sharp, for the purposes of 
prostitution, debauchery and other immoral purposes. 
TENTH COUNT: 

On or about January 15, 1960, within the District of Columbia, 
Mary E. Fabianich knowingly transported and caused to be transported 


within the District of Columbia, Mary V. L. Sharp, for the purposes of 


prostitution, debauchery and other immoral purposes. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ 


Foreman. 


[Filed April 21, 1961] 


PLEA OF DEFENDANT [Not Guilty] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C; 
Monday, November 20, 1961 
The above-entitled matter came on for trial at 1:45 p.m. before the 
HONORABLE JOSEPH R. JACKSON, Judge, and a jury. 
* * * * 
MARY ANN PEARSON 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Now, will you keep your voice up so that His Honor, the members 
of the jury and both defendants and counsel can hear you? Will you tell us 
your name? A. Mary Ann Pearson. 
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. Can you talk a little louder, please? A. Mary Ann Pearson. 
. Where do you live? A. Number 19 Bryant, Northwest. 
Q. Do you know a person named Joseph A. Fabianich? A. Yes, 


Q. Do you see him here in the courtroom? A. Yes, I do. 

Q. Would you point him out? Which one of the two? A. The one 
in the tan, brown suit. 

Q. Which one? A. Sitting at the table. 

THE COURT: The one with his hand in his mouth or the other one? 

THE WITNESS: The man standing now. 

MR. CAPUTY: May the record show, if Your Honor please, that 
she has identified the male defendant, Joseph A. Fabianich ? 

THE COURT: It may. 

BY MR. CAPUTY: 

Q. Now, how long have you known this person whom you have just 
identified as Joseph A. Fabianich? A. I met him in May of '59. 

Q. Do you today know a person named Sam Benewitz? A. Yes, I do. 

Q. Now, directing your attention to July, around the 10th of July or 


thereabouts, did you have an occasion to talk to the defendant Joseph A. 
Fabianich? A. Yes, I did; Joe called me. 

Q. Do you recall what day it was that he called you? A. It was in 
the middle of the week around the 10th of July. 

Q. And he called you where? A. At 1511 Franklyn Street, North- 


east. 

Q. And about what time of the day was it that he called? A. Some- 
time in the afternoon. 

Q. Well, tell us what, if anything, he said when he called? A. He 
told me that he had a friend of his he wanted to introduce me to and would 
J have a date with him. 

Q. All right: And when he told that to you, can you tell us the name 
of the friend, whether the name of the friend was mentioned? A. Yes, 
Sam Benewitz. 

Q@. Sam Benewitz? A. Yes. 
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Q. Did you have an occasion to talk to Sam Benewitz? A.| Yes, he 
then put him on the phone and I was introduced to Sam over the phone. 
Q. Now, did there come a time then that you saw this person to 
whom you were introduced over the phone by the defendant Joseph Fabi- 
anich? Did there come a time that you saw him in person, Sam 
Benewitz? A. I met him that afternoon about 2:00 o'clock. 
Q. Where? A. He picked me up outside the apartment building. 
Q. And after he had picked you up outside, where, if anywhere, did 
you go? A. Well, we drove to his apartment, 504 Greenlawn Drive, 
Apartment 300, in Chillum, Maryland. 
Q. And what, if anything, happened when you got to that apartment 
there with Sam Benewitz? A. I hada prostitution date with him and then 
he drove me back to the apartment. 
Q. By a prostitution date, what do you mean by that? A. |We had 
sexual relations. 
Q. Sexual relations? A. Yes. 
Q. And he drove you back where? A. To 1511 Franklyn Street, 
Northeast. 
Q. Now, this earlier part that you testified to here, did that happen 
in the District of Columbia? Were you picked up here in the District of 
Columbia? A. Yes, I was. 
* * * * 
CROSS EXAMINATION 
BY MR. DIETZ: 
* * * * * 
Q. And you say you received a call from Joe Fabianich on July 10, 
1959? A. Yes, I did. 
Q. You weren't working that day? A. No, I had been off about a 
week. 
Q. Were you ill? A. Yes, I was sick. 
Q. Sick. And what did Joe Fabianich say to you on the telephone ? 
A. Well, he asked me if I would like to meet a friend of his, Sam 


Benewitz. 
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Q. Did he say it was a good friend? A. Yes. 

Q. Joe Fabianich didn't tell you he was going to arrange a date for 
you to have prostitution with Benewitz, did he? A. He didn't come right 
out and say that but that is all he ever talked about. 

Q. Will you tell us now what he said on that occasion? 

THE COURT: You needn't talk so loud, Mr. Dietz. 

THE WITNESS: Thank you, Your Honor. 

MR. CAPUTY: I object to the witness characterizing the statements 
of his client. 

BY MR. DIETZ: 
Q. I would just like to know what he said on that occasion? A. He 


said he could arrange a date for me to meet Sam Benewitz, a very 


good friend of his; and then he put Sam Benewitz on the phone and I talked 
to Sam and Sam asked me if I would go with him over to his apartment 
and I said yes. 

Q. So, when you spoke with Mr. Fabianich all that he said was he 
would like you to meet a good friend of his for a date; is that correct? 
A. Yes. 

Q. You did not talk money with Mr. Fabianich, did you? A. No, 
but I knew what was behind the issue. 

MR. DIETZ: Well, I object to that answer, Your Honor, as not 
being responsive and ask that it be stricken; what she knew. 

THE COURT: That may be stricken. The jury will pay no attention 
to what she knew; although she may say how she knew on redirect. 

BY MR. DIETZ: 
* * * * * 

All right. Now, in July of 1959, did you take up residence at 504 
Greenlawn Drive in Mr. Benewitz's apartment? A. Yes, I did. 

Q. As a matter of fact, you continued to live there with Mr. Bene- 
witz in his apartment for some time, didn't you ? A. Not too long, no. 

Q. How long were you there? A. Oh, about maybe a month. Not 
any longer. 


Q. How long have you keen a prostitute? A. I am not one now. 
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Q. When did you cease being a prostitute ? 

MR. CAPUTY: I object, Your Honor. It doesn't make any difference. 

THE COURT: Sustained. It is irrelevant. 

BY MR. DIETZ: 

Q. Are you the same Mary Ann Pearson who was convicted of 
prostitution on May 10, 1960? A. Yes, Iam. That has nothing) to do with 
this case. I am not being tried; Iam a witness. 

* * * * * 
14 Q. How long were you out of work? A. Well, since I stopped work- 
ing for Joe Di Leo. 

Q. When was that? A. About seven or eight months. 

Q. Seven or eight months? A. Yes. 

Q. Who supported you during that period of time ? 

MR. CAPUTY: I object, if Your Honor please. 

THE COURT: Sustained. 

BY MR. DIETZ: 
Q. You didn't work for seven or eight months? A. No. 


Q. Were you living at home with your mother and father? A. Part 


time. I was living with my boy friend, if you must know, but I refuse to 
bring him into this case. He has nothing to do with it. 
Q. What is his name ? 
MR. CAPUTY: I object. 
THE COURT: Sustained. It has nothing to do with this case. 
BY MR. DIETZ: 
* * * * * 
Q. How much money did Sam Benewitz pay you on July 10, 1959? 
A. Twenty dollars at that time. 
Q. And what did he receive in exchange? A. I just told you before. 
Q. What was that? A. Sexual relations. 
Q. You mean you went to sleep with him, or went to bed with him ? 
A. If you must put it that way, yes. 
Q. How much time did you spend with him ? 
MR. CAPUTY: Objection, if Your Honor please. 
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THE COURT: Sustained. It doesn't make any difference how much 

or how little time she spent with him. 
BY MR. DIETZ: 

Q. Is that all you did with him was have sexual intercourse ? 
A. Of course. 

Q. When you were there in Sam Benewitz's apartment in July, 
1959, did you ask Sam Benewitz to let you stay there? A. No, he asked 
me. I was looking for an apartment and he told me. He asked me would 
I please move in there, because I had an argument with my girl friend, 
and I said, all right, I would. And he went back a couple of days later and 
helped me move my things out of there and then I did move into his apart- 

ment, yes . 

Q. Did he live there while you were there? A. Yes, he did. 

Q. So he was your boy friend then, huh? 

MR. CAPUTY: What difference does it make ? 

THE COURT: It doesn't make a particle of difference whether he 
was or not. She is not being tried here for a prostitution violation. Some- 
body else is being tried for violation of the Mann Act, not this witness. 

BY MR. DIETZ: 

Q. All right. Now, who was it that drove you from Franklyn Street 
in the District of Columbia to Greenlawn Drive in the State of Maryland? 
A. Sam Benewitz. 

Q. Was Joe Fabianich along? A. No, he wasn't. 

Q. Did you see Joe Fabianich at all on that date? A. Not on that 
date, no. 

Q. Did you see him the next day? A. I saw him before that day, in 
which he told me that — 

MR. DIETZ: I will object. I didn't ask her what he told her at any 


time. 


THE COURT: You never object to your own question. Just say 


"just a minute, wait until I finish my question". Go ahead now. 
MR. DIETZ: Well, I had no question pending at the time. 
THE COURT: Well, if she says anything just ask that it be stricken, 
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and if it is improper the Court will strike it. However, nothing was said 
because she was stopped. Go ahead. 
BY MR. DIETZ: 
Q. So it was not Joe Fabianich then that drove you from Franklyn 
Street, Northeast, to Greenlawn Drive ? 
THE COURT: She told you not five minutes ago who drove her 
there; it wasn't Joe Fabianich. 
MR. DIETZ: I respectfully submit to the Court that it was this 
counsel's understanding on this lady's direct testimony — 
THE COURT: This lady just told you a few minutes ago she was 
driven there by this other man and not by the defendant. Now, why ask 
her again if she was driven by Fabianich? Go ahead. 
MR. DIETZ: May I respectfully request the Court to have her direct 
testimony regarding this point read back? 
THE COURT: No, ask her again. I don't know what she said, but 
there is no use searching the record for that. Do you recall it? 
MR. CAPUTY: She never testified to that. He can put the question 
to her. 
THE COURT: Ask her the question whether or not in direct exami- 
nation she said Fabianich drove her. 
* * * *x 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Now, after you had been to Benewitz's apartment and had that 
sexual relations with him, can you tell us whether you heard from the 
defendant, Joe Fabianich, after that again? A. Yes, I did. 


Q. And when did you hear from him? A. It was sometime in the 
latter part of July. | 


Q. Was anything said by Joe Fabianich concerning this date which 
you had with Benewitz? A. Yes. 
Q. What did he say? A. He asked me if everything had turned out 
all right and I said, yes. 
Q. All right. Now, when he called you and told you that he had a 
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date for you, that he would like for you to have a date with this person 
Sam Benewitz, did you know what he meant by that ? 

MR. DIETZ: I will object. 

THE COURT: Sustained. That calls for a yes or no answer. Did 
you know what he meant by that ? 

THE WITNESS: Yes, I did. 


* * * 


SAM BENEWITZ 
was called as a witness by and on behalf of the Government and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
. Will you state your name, sir? A. Samuel Benewitz. 
. Where do you live, Mr. Benewitz? A. 5924 Ninth Street, North- 


. Do you know a Joseph A. Fabianich? A. I do. 
. Do you see him here in the courtroom, Mr. Benewitz? A. I do. 
Q. Point him out. A. The one in the middle (indicating). 
MR. CAPUTY: May the record show, if Your Honor please, he has 
identified the defendant Joseph Fabianich ? 
THE COURT: It may. 
BY MR. CAPUTY: 
Q. Now, how long have you known this person whom you have just 
identified? A. Approximately ten years. 
Q. Do you know a girl named Mary Ann Pearson? A. I do. 
Q. Do you see her here in the courtroom ? 
THE COURT: Stand up. 
BY MR. CAPUTY: 
Q. Do you recognize her? A. Ido. 
MR. CAPUTY: You may be seated. May the record show, if Your 
Honor please, the witness has identified this person Mary A. Pearson? 
THE COURT: It may so show. 
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BY MR. CAPUTY: 
Q. Now, directing your attention, sir, to July, 1959, did you have 

an occasion to see this person whom you have just identified, Mary A. 
Pearson? A. I did. 
Q. And do you recall when in July you had seen her, sir, approxi- 
mately? A. Approximately the early part of July. 
Q. Now, how did you come to see this person? A. Through Joe 


Fabianich. 
Q. Tell us about that. How did you meet her? A. Well, my wife 
and I were on the outs and I happened to stop by along about a Street 


and I stopped by and I saw Joe at the dry cleaners where he had his place 
of business; and I stopped in there and he asked me how I/felt. And 
we said hello to each other and he asked what I was doing down there. 
And I told him I had the blues, so he said, "Why don't you go ahead out ?" 
And I said, "I would if I had a girl friend." And we got to talking, and one 
thing led to another and I said, "I wouldn't mind taking a girl out if I had 
somebody to take to a show and dinner.” And I asked if he knew anybody 
and he said, "I might; Iam not sure." AndI persisted in him calling up 
if he knew somebody. 
He did call. This party said she was sick and she couldnt go out 
with me and she gave me a phone number to call her back, which I did a 
few days later. In fact, I called her the next day and called her the follow- 
ing day after that. 
Q. Well, did you go anywhere with her? A. Yes, I did. 
Q. Where did you meet her? A. Over on Franklin Street, North- 


Q. Did you pick her up there? A. I did. 

Q. Where did you go? A. Maryland. 

Q. Did you go to your place? A. Well — 

Q. Well, did there come a time that you wound up at your apart- 

ment? A. I beg your pardon. 

Q. Did you go to your apartment ? A. Eventually we went up to 
the apartment. 
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Q. What did you do at the apartment? A. We had sexual relations. 
* * * * * 
CROSS EXAMINATION 
BY MR. DIETZ: 

Q. Now, Mr. Benewitz, was it two or three days prior to your 
actually meeting this Mary Ann Pearson that Joe Fabianich spoke on the 
telephone with her? A. That I don't know; I wasn't with him 24 hours a 
day. 

Q. Were you present at the time that he first called her? A. Yes, 
I was. 

Q. Can you remember what he said to her, if anything? A. Well, 


he just said he had a nice fellow he wanted her to meet; and he said some- 


thing about I having the blues and would she go out to dinner with me or go 


to a show with me. 

Q. Did he say anything about arranging prostitution between her and 
you on this occasion? A. No, he did not. 

Q. You are sure of thatnow, aren't you? A. Absolutely. 

Q. All he said was he had a pretty nice fellow who had the blues, 
was off with his wife and wanted to fix up a date for you to take her out to 
dinner or a show, or something like that? A. That is what he said. 

Q. All right. And she said she was sick that day? A. Yes, she did. 

Q. Did you talk with her on the telephone that day? A. That day ? 

Q. Yes. A. I don't remember exactly, but I don't think I did that 
particular time. 

Q. Allright. A. Perhaps I did. I don't recall. 

Q. Well, at any rate, you are quite sure, are you not, sir, that on 
that day you did not pick up Mary Ann Pearson and take her out to Mary- 
land to your apartment? A. No, that day I did not. 

Q. All right. When was it that she told you she had been sick? 

Was it the day after that you called her on the phone? A. I don't recall. 

It could have been a day or two days after that. 

Q. And then eventually did you get to meet her in person, is that 
correct? Is that correct, sir? A. That is right. 


13 


Q. Allright. The first night that you met her in person did you 
take her out to dinner? A. Well, she decided she didn't want to. She 
said she didn't feel good. 

Q. All right. Did you take her out to a drink or take her to a show Ms 
A. I did not. 

Q. Where did you take her? A. Well, we stopped outside and she 
asked me where I lived and I said about a block and a half from ‘Tops 
Drive-Inn, where we stopped, and she asked me, "Is anybody up there 20 
And I said, "No." I asked her if she would like to see the place and she 
said yes, and eventually we wound up there. 

Q. All right. But you did go to Tops Drive-Inn first to get some 
refreshments, or something of that nature? A. That is right. 

Q. And after that first night did you ask Mary Pearson to) come and 
stay with you on a regular basis? A. I didn't ask her to come and stay 
with me. She told me she was on the outs with her girl friend and the girl 

friend wouldn't pay the rent and she wasn't going to foot all the rent. 


I told her I was going to Ohio and that I was on my vacation at that time 


and I was going up to see my wife, to see if I could try to get her back 
with me. And she asked me could she stay up there and I told her, yes, 
she could until I came back. Anda couple of days after this I went over 
to Mary Ann's place over on Franklin Street, Northeast, and I moved 
everything that she had and put it in the car and transported her over into 
Maryland with everything she possessed and she stayed there. /That night 
she didn't stay there. She said she was sick; she was going to stay over 
at her mother's. The following morning at 4:00 o'clock I was on my way 
to Ohio. 
* * * 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Mr. Benewitz, when did you make up your mind, as you testified 
here, that you persisted and that Mr. Joseph Fabianich had nothing to do 
with this date? When did you first make up your mind to that? A. I 
didn't make up my mind. I didn't say Joseph Fabianich didn't have nothing 
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to do with this case. I did say he arranged this date. 
Q. Now, when did you make up your mind that when you contacted 


her you found out she was sick? When did you first talk to her about that, 


make up your mind as to that? A. On the way home the very first time I 
had her up to the apartment when we had sexual relations. On the way 
back home she told me she was sick. 

Q. No, didn't you have a date with her the very day that you met 
her? A. Yes, I— 

MR. DIETZ: Your Honor, lam going to object. 

THE COURT: Object all you want. It is overruled. This is proper 
redirect examination due to the answers you got to your questions. 

MR. DIETZ: Your Honor — 

THE COURT: Overruled. No argument. 

MR. DIETZ: Your Honor — 

THE COURT: Sit down. 

MR. DIETZ: May I make a statement ? 

THE COURT: You may make no statement, Mr. Dietz. The Court 
has ruled. Please, after the Court rules, sit down, because if the Court 
requires argument it will ask you for it. Now, it is settled once I rule. 
Proceed. 

BY MR. CAPUTY: 
Q. Didn't you have a date with her the very first day you met her 


over the telephone as a result of Joe Fabianich having you talk to her ? 
A. On the very first day? 

Q. Yes. A. Yes, I had her up to the apartment. 

Q. And wasn't it your purpose, Mr. Benewitz, the date that you had, 
wasn't the purpose of it for a sexual or immoral act; isn't that it? A. I 
had that on the back of my mind.. 

Q. Now, when did you make up your mind about this moving busi- 
ness and some movie business? A. Movie business ? 

Q. Yes, about going to a movie and having dinner. When did you 
make up your mind about that, Mr. Benewitz? Wasn't the purpose that 
you met her over the phone through the defendant Joseph Fabianich to have 
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sexual relations with her? Wasn't that your purpose? A. Like 
said, I could have had it on the back of my mind. 

THE COURT: Answer whether or not wasn't that the reas 

BY MR. CAPUTY: 

Q. Wasn't that the reason? A. Could be. 

Q. You didn't know this Mary Pearson before he introduced you, is 
that right? A. No, I didn't. 

* * * * 
RECROSS EXAMINATION 
BY MR. DIETZ: 

Q. Now, Mr. Benewitz, this telephone call was made by Mr. Fabi- 
anich at his dry cleaning establishment; isn't that correct? A.| That is 
right. 

Q. And how long did you know that he had that business ?\/A. He 
stopped in when I had my place of business down on 13th Street, 823 13th 
Street, Northwest. He stopped in to buy some cleaning fluid for the place 
that he had. 

THE COURT: When? The question is when. 

THE WITNESS: What date, what month? 

THE COURT: About when. 

THE WITNESS: I would say as far as about 3 or 5 months before 
he went over, before he moved his place of business over to 14th Street 
when he had the dry cleaning business. 

BY MR. DIETZ: 

Q. Was he always in the dry cleaning business, that you knew of ? 
A. No, he was also in the grocery business. 

Q. And you knew him for ten years? A. Approximately.| Well, 
either 1951 or 1953. I don't recall the exact year. Either one of those two 
years. 

Q. Would you classify him as a friend of yours? A. Well, I would 
say yes and no. 

Q. Now, Mr. Benewitz, on the day that Joe Fabianich called this 
lady to try and arrange a date for you to get over the blues, onjthat date 
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you did not meet this lady; is that correct? A. On that night? 

Q. Yes. A. No, she didn't go. 

Q. You are sure of that? A. Positive. 

MR. DIETZ: That is all I would inquire. 

REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. What did you mean a while ago, Mr. Benewitz, when you said it 
was on that very day in answer to my very question, the day that you 
talked to her is the date that you had a sexual date with Mary Pearson? 

What did you mean by that? Didn't you say that a while ago in 


answer to my question? Didn't you say that a moment ago, that the day 


that you met her over the telephone is the day that you had this sexual 
date with her? Didn't you say that, Mr. Benewitz? A. I said two or 
three days later. 

Q. That is not my question. Didn't you say that? Answer my ques- 
tion. You can say yes or no. Didn't you testify in answer to my question 
that on the date that'you met her over the telephone through the defendant 
Joseph Fabianich that you hada date with her? Didn't you say that a 
moment ago? Didn't you say that a moment ago just prior to the time that 
he asked you these extra questions ? A. I don't recall. 

* * * * 

MARY VIRGINIA LEE SHARP 

was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 

* * * * * 

DIRECT EXAMINATION 

BY MR. CAPUTY: 

* * * * * 

Q. Miss Sharp, do you know Mr. Joseph A. Fabianich and Mary E. 
Fabianich? A. I do. 

Q. Do you see them here in the courtroom? A. Yes. 

Q. Would you point them out? A. Over there (indicating). 

Q. Those two at that table (indicating)? A. Right. 
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MR. CAPUTY: May the record show, if Your Honor please — 
Are these the two here (indicating) ? 

THE WITNESS: Right. 

MR. CAPUTY: May the record show, if Your Honor please, that 
the witness has identified both the defendants ? 

THE COURT: It may so show. 

BY MR. CAPUTY: 

Q. Now, prior to November, 1959, how long had you known either 
one or both of these defendants? A. I would say about five or six years. 

Q. Now, directing your attention to early November, 1959, did you 
return to the City? A. I did. 

Q. Do you recall when it was that you returned to the City? A. No, 
but I know it was the early part of November, 1959. 

Q. Now, upon returning to the City, where did you go? A, 4533 
Albermarle Street. 

Q. And who lives there? A. Frenchie Fabianich. 

Q. Do you mean Mary E. Fabianich? A. Right. 

Q. Now, how long did you live there after you returned here early 
in November of 1959? A. I lived there until February. 

Q. Of 1960? A. Yes. 

Q. Now, directing your attention to November 15, 1959, can you 


tell us whether you had a conversation on that day with the defendant Mary 
Fabianich? A. I did. 


* * * * * 


Q. Well, on that day, can you tell us whether -- Strike that, please. 
Do you know a person by the name of Baltzell? A. I do. 
Q. And when was it that you first met this person named Baltzell, 
if you recall? A. I met him through Frenchie. 
Q. Now, directing your attention to November 15, 1959, did you 
have an occasion to see this person named Baltzell? A. I did,/but he 
went by the name of Cadillac Tommy. 
Q. Cadillac Tommy? A. Yes. 
Q. Now, had you known this person by the name of Baltzell whom 
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you know as Cadillac Tommy, had you known him prior to November 15, 


1959? A. I did but I didn't know him under that name. 

Q. Now, did you have an occasion to talk to Mary Fabianich con- 
cerning Cadillac Tommy? A. She called him first and then I was sup- 
posed to meet him out at 1901 Michigan Avenue, Northeast. 

Q. Now, were you there at the time that she called him? A. Iwas. 

Q. Did you hear the conversation from this end of the phone ? 

A. I did. 

Q. And tell us what, if anything, she said at the time that she talked 
to this person? A. Well, she said that Mary Lee was back in town and 
she would like for him to meet me. 

Q. After she talked to this person what, if anything, did Mary Fabi- 
anich do or say to you? A. She told me to take a cab and go to 1901 
Michigan Avenue, Northeast, and he would meet me there. 

Q. Who called the cab? A. She did. 

Q. All right. Now, did you go on Michigan Avenue, Northeast? 

A. I did. 

Q. And on Michigan Avenue, Northeast, whom, if anyone, did you 
meet? A. Cadillac Tommy. 

Q. And where, if anywhere, did you go after you met? A. I went to 
Colonial Plaza Motel, but before then I went and had a drink with him at 
the 4400 Club in Mount Rainier, Maryland. 

Q. Well, did there come a time then that you did go to a motel? 

A. Right. 

Q. And what is the name of that motel? A. Number 7, Colonial 

Plaza Moiel. 

Q. What, if anything, did you do when you got to the Colonial Plaza 
Motel in Maryland? A. Well, the first thing he told me was to take a 
drink and I took a drink or two, and then — In other words, I had inter- 
course with him. 

Q. Did you have sexual relations with him? A. Yes. 

Q. Did he pay you any money? A. Yes, $50.00, which Frenchie 
got half of that. 
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Q. Now, did there come a time then that you returned home ? 
A. Yes, I did, I went to Strick's first and he got me a cab first, brought 
me back over the District line and I left from there and went to Strick's 
and finally I went home. 
Q. Do you know a person named Charles Prather? A. I do, sir. 
Q. Now, directing your attention to November 20, 1959, did you 
have an occasion to see this person named Charles Prather? A, I did. 
Q. And tell us about that. How did you get to see this person? 
A. Joe called me from the Atlas Cleaners and told me he had a date for 
me. 
Q. Did he call you or call Mary? A. He called me. 
Q. And this is on November 20th, 1959? A. Right. 
Q. Now, did you — Where were you at the time he called? 
was at 4533 Albermarle. 
Q. On this occasion was Mary Fabianich there? A. She was. 
Q. And did you leave Albermarle Street? A. I did. 
Q. Andhow? A. By a cab. 
Q. Who called the cab? A. I did. 
Q. And did Mary Fabianich know where you were going ? 
don't think so because Joe didn't want her to know. 
Q. And this is on November 20th? A. Right. 
Q. Now, after you called the cab, where did you go? A. I went to 
17th and Q Streets. 
Q. What was there at 17th and Q Streets? A. I went to a/little 
restaurant. I can't remember the name of it but it was on the right- 


hand side. It sits on the corner andI went over there and Chuck met me 


there. 
Q. Prior to the time that you went to 17th and Q, can you'tell us 

whether you had gone to the Atlas Cleaners on November 20th?) A. I did. 
Q. And when you went to the Atlas Cleaners who was there? 

A. Joe Fabianich. 
Q. Did you have any conversation with Joe Fabianich when you went 


to the Atlas Cleaners? A. I did; he sent me there. 
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Q. Towhere? A. 17th and Q. 

Q. And at 17th and Q whom did you meet? A. I met Chuck Prather. 

Q. Where did you go after you met this person you call Chuck 
Prather? A. I went to the Cairo Hotel. 

Q. And what, if anything, did you do there? A. I had intercourse 
with him also for $50.00. 

Q. And did you give anyone any part of that money? A. I sure did. 

Q. Towhom? A. To Joe Fabianich. 

Q. And how much did you give him? A. Twenty-five dollars. 

Q. Now, directing your attention to December 11, 1959, did you have 
an occasion to see this person Chuck Prather about whom you just talked ? 
A. Yes, I did. 

Q. And tell us about that. How did you get to see him on Decem- 
ber 11, 1959? A. Well, I — Frenchie told me to call him. She was in 
need of money. And I called him at the Sheraton-Carlton Hotel where he 
is a doorman. I asked Chuck if he could go out with me and he said yes. 
And he told me what time to meet him. I think it was 9:00 o'clock that 
evening. I met him. 

Q. Where were you at the time ? A. Iwas at 4533 Albermarle and 
then I met him and we went — I met him at 17th and Q Streets, Northwest. 

Q. And how did you travel from Albermarle to 17th and @? A. By 
cab. 

Q. Who called the cab? A. I did. 

Q. And at whose suggestion, if any? A. Frenchie told me to call 

him. 

Q. Now, did you meet Chuck Prather on this occasion, December 
llth? A. I did. 

Q. And when you met him where, if anywhere, did you go? A. I 
went to 17th and Q again and we went to the Cairo Hotel. 

Q. And what, if anything, did you do at the hotel, the Cairo Hotel? 


A. Lhad intercourse with him again and it was $50 in which I gave her 
the $25 and told her not to tell Joe anything about it. 
Q. Do you know a person named Graham Little? A. I do. 
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Q. Now directing your attention to December 15, 1959, did you have 
an occasion to see Graham Little? A. I sure did. 
Q. And had you known him priar to December 15, 1959? A. Yes, 
sir. 
Q. And how did you get to see him, Graham Little, on December 15, 
1959? A. Joe called me up. I had just arrived in town and so he told 
Graham Little and he called me up and told me to come over to the Atlas 
Cleaners. I think he had a '56 Chevrolet. He came over and picked me 
up himself. 
Q. Who did? A. Drove me over to the Atlas Cleaners. Joe. 
Q. The defendant Joseph Fabianich? A. Right. 
Q. Where did you go? A. Straight to the Atlas Cleaners/on 2422 - 
14th Street, Northwest. 
Q. And there at the Atlas Cleaners what, if anything, did you do? 
A. Went upstairs to the third floor after talking to Joe. 
Q. What happened? A. I went to bed with him for $10.00) 
. With whom? A. To bed with him. 
. Did you have sexual relations? A. (No response.) 
. Did you give anyone any of that money? A. Give Joe $5.00. 
. How much did you get? A. I got half. 
Q. Do you know a person named — strike that, please. Now, direct- 
ing your attention to December 17th, 1959, did you have an occasion to see 
Prather again? A. Yes, I did. 
Q. Andwhere? A. 17th and Q again. Is that the time I called him, 
Mr. Caputy, from Albermarle again, or did he call me ? 


MR. DIETZ: I object, Your Honor, to the witness interrogating the 
U.S. Attorney. 
THE COURT: That may be stricken. 
THE WITNESS: He called me this time. 
BY MR. CAPUTY: 
Q. Do you know a person named Dozier Willard? A. Yes, I do. 
Q. And have you ever seen that person, Dozier Willard?) A. I have. 


Q. And do you recollect when it was that you had seen Dozier 
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Willard? A. I can't remember. 


Q. Do you recollect what monti? A. That was in December also. 


Q. Well now, directing your attention to December, did you have 


an occasion then to see this Dozier Willard? A. I did. 

Q. Do you recollect where it was that you had seen him? A. The 
Washington Hotel, sir. 

Q. And how did you get to go to the Washington Hotel? A. Ina 
Diamond cab, I think. 

Q. And who called the cab? 

Q. Well, who told you, if anyone, that Dozier Willard was at the 
hotel? A. Jackie called Grady, Grady called. Jackie called Frenchie 
back and she told him to call Grady. 

Q. Yes? A. Grady called back and told her exactly what room it 
was and said the date was in and finally I went up to the room. 

Q. And at the time that you had gone to the hotel can you tell us 
whether you had seen Grady and whom do you mean by Grady? A. I had 
never seen Grady before in my life. 

Q. Did you see him on this day? A. Right, I did. 

Q. Do you know what his last name is? A. No, I don't. 

Q. Do you know Duggins? Does that refresh your recollection ? 
A. Right. 

Q. When you got to the hotel, where did you go, if anywhere ? 

A. Iwent up to Room 723, which he had moved out of there, I think, into 
some other room. 

Q. And whom, if anyone, did you see in this room when you got to 
the hotel? A. I seen Mr. Willard. 

Q. And what, if anything, did you do at the time that you seen Mr. 
Dozier Willard in that hotel, the Washington Hotel? A. We hada few 
cocktails together and then we went to bed in which we had intercourse 
and I got $50.00 from him also, which Frenchie got half. 

Q. Now, all this that you have testified to up to this point, did all 
this happen here in the District of Columbia? A. It sure did. 

Q. Now directing your attention to January 15, 1960 did you have 
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an occasion to see Prather again this day? A. Yes, I did. 
Q. Tell us about that. How did you get to see him on this) day ? 

A. Well, he called me and asked me to come over to — I think Frenchie 

answered the telephone — to come over to 17th and Q. He was over that 


night. 

Q. Where were you at the time? A. 4533 Albermarle. 

Q. How did you travel from there to where Prather was? 
taxi. 

Q. Who called the cab? A. I called the taxi. 

17-A Q. And was Frenchie home at the time? A. Yes, she was. 

Q. Now did Frenchie have anything to do with this? A. No, she 
didn't but she got half of the money. 

Q. Now did you meet Prather? A. Yes, I did. 

Q. And where did you go after you met him? A. I went to the 
Cairo Hotel again. 

Q. What, if anything, did you do when you got to that hotel? A. We 
had intercourse. 

Q. And all this that you have testified to took place here in the 
District of Columbia? A. It sure did. 

MR. CAPUTY: That is all I have. 

THE COURT: Cross-examine, Mr. Dietz. 

MR. DIETZ: Thank you. 

CROSS EXAMINATION 
BY MR. DIETZ: 
. Mrs. Sharp, have you ever been known as Mary Dearstine ? 


. Dearstine. A. No. 
. How about Mary Virginia Lee? A. Yes, sir. 
Q. When were you married to Mr. Sharp? A. I was married in 
1957 when I worked for Frenchie and Joe Fabianich on Kalorama Road. 
Q. Were you down in South Carolina? A. I was. 
Q. Were you down there in October of 1959? A. Iwas. 
Q. Did you write a letter in October 1959 to Joe or Mary/| Fabianich? 
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A. I did. 

Q. Did you ask them to send you money to come back here to 
Washington at that time? A. I did. 

Q. Did you tell them you were broke and split up with your hus- 
band? A. I didn’t tell them I was split up with my husband. 

Q. When you got back here did you tell them you were broke and 
split up with your husband? A. I did not. 

Q. Did you tell them you didn't have money to feed the children? 
A. I didn't have any kids. How could I tell them that? 

Q. You never had any children? A. No. I have had three kids. 

I have got them adopted out. 

THE COURT: You are talking so rapidly I think it is difficult for 

the jury to understand it. 
BY MR. DIETZ: 

Q. You say your children are adopted out? A. Since 1956. 

Q. Isn't it a fact the children were taken away from you by court 
order? A. Yes. 

Q. You commenced living with Joe and Mary Fabianich in Novem- 
ber of 1959 when you returned from South Carolina, isn't that correct? 
A. That is correct. 

Q. Were you working then? A. No. I was working as a prostitute. 

Q. You were working as a prostitute and that is all you were doing ? 
A. Right. 

Q. Do you still work as a prostitute? A. No. I don't; I have a job. 

Q. You have ajob? A. Yes, I do. 

Q. You always had a job when you worked as a prostitute? A. No. 

Only my tail; that is all. 

Q. I didn't understand that. 

THE COURT: I imagine what she is telling you is that which she 
did for herself. 

BY MR. DIETZ: 
Q. How old are you? A. Iam 31, sir. 


Q. How many years have you worked as a prostitute? A. Six years. 
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Q. Six years; since you were 25? A. Ihave, sir. 


* * * * * 


Q. Do you know Buddy Ryan? A. I know Buddy Ryan very|well. 
Q. Did you support him when you were working as a prostitute ? 


MR. CAPUTY: Objection, Your Honor. 

THE COURT: Sustained. Whether or not she supported him is ir- 
relevant. 

THE WITNESS: I have never supported him. 

THE COURT: She didn't fin — 

BY MR. DIETZ: 

Q. You were working at Peggy Bennet's house of prostitution on 
14th Street when you first spoke to the FBI about this case? A. | Yes, 
about Joe Fabianich, got me in there. 

@. And when you spoke to the FBI about this case did they| write 
down what you said? A. Yes, they did. | 

Q. Did they ever read it back to you? A. Yes, they did. 

Q. Did they ask you if this is what they were reading to you was 
essentially what you said, was true? A. They sure did and I was sworn 
also. 

Q. Did you sign it? A. I sure did. 

MR. DIETZ: Your Honor, I ask the statement this lady gave to the 
FBI be produced for the use of the defendants. 

MR. CAPUTY: I would be glad to. 

MR. DIETZ: All right. 

BY MR. DIETZ: 

Q. The FBI agent actually spoke to you in this house of prostitution, 
Peggy's? A. She sure did. 

Q. How many times did they speak to you there? A. Three or four 
times while I was there. 

Q. When was that? A. Well, I can't recollect but it was in April 
or May that they were up to my apartment. 

Q. How many times did you testify before the grand jury jin this 


case? A. Two or three times. 
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MR. CAPUTY: I object, if Your Honor please. What difference 
does it make? 

THE COURT: Sustained. 

MR. DIETZ: Well, I am going to follow it up, Your Honor. 

MR. CAPUTY: I don't know how he is going to follow that up. I 
object. 

THE COURT: I don't know the number of times she testified is 
anything to follow up on. Why don't you ask if she testified? 

MR. DIETZ: This is just opening the door. 

THE COURT: Go ahead. I will sustain the objection to that form 
of question to her. 

BY MR. DIETZ: 

Q. You testified before the grand jury under oath in this case. 
Did you tell them Charlie Prather had given you $100? A. No, I did not. 

Q. Did you tell them that he gave you $50 every time he went with 
you? A. He sure did. He never gave me a hundred. 

Q. He never gave you any less than $50? A. No, he did not. 

Q. Now, you testified that on November 15, 1959, you took a cab to 
meet Cadillac Tommy? A. Right. 

Q. Did Mary Fabianich give you the money to take that taxicab? 
A. No, she did not. 

Q. You had your own money? A. Right. 


Q. But you needed $20 to come up from South Carolina to Washing- 


ton a week before; is that correct? A. I beg your pardon, sir; it was 
$15.00. 

Q. $15.00 she sent you? A. Right. 

* * * * * 

Q. Now, Mrs. Sharp, how long prior to November of 1959 did you 
know Cadillac Tommy? A. I knew him way before when I used to live at 
Joe and Frenchie's at 2007 Kalorama Road, Northwest. 

Q. Iam asking time, how many years before? A. Four or five 
years. 


Q. About four or five years? A. That is right. 
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Q. You knew him all the time as Cadillac Tommy? A. I did. 
Q. All right. Now, on this occasion, November 15th, 1959 you 
met him at Mitch Drugs, is that it? A. That is it, 1901. 
* * * * *x 
Q. Where did you go after you left Cadillac Tommy's motel? 
A. He carried me to the District Line and I caught a cab back. 
Q. Did he drive you in his Cadillac? A. Yes, he did. 
Q. He carried you directly to the District Line and you caught a 
cab directly back? A. I did. 
Q. Did you not testify before on direct examination that you went 
to Strick's for another after that? A. Yes. I had to give Frenchie the 
money first. 
Q. You came back and gave Frenchie the money? A. Right. 
. Then you went to Strick's? A. Right. 
. How did you get to Strick's? A. By cab. 
. By taxicab? A. Right. 
. Strick's is out in Maryland, again? A. Right. 
. How much was the taxicab? A. It costs $2.25 to go out there. 
Q. From Albemarle? Albemarle Street? A. Right to Branch 
Avenue, Southeast. 
Q. Did you call the cab for that? A. I did. 
Q. You knew how to call taxicabs, didn't you? A. Sure. {I still do. 
Q. And you know how to call these men up to get these dates with 


you, don't you? A. Sure. I learned it from here. 
* * * * * 


Q. All right. Now, on November 20th after Mr. Prather gave you 
the $50, what did you do with it? A. I split in half. I gave Joe half of it. 
Q. On November 20th you gave Joe Fabianich $25? A. Ijdid. 

Q. Uhhuh. You are positive of that? A. Iam. 
Q. Where was he when you gave it to him? A. He was at the 


Atlas Cleaners. 
Q. What time was it that you met Mr. Prather on that evening, 
November 20, 1959? A. 7:30 or 8:00 o'clock. 
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Q. When was it that you actually ended up in the Cairo Hotel that 
evening? What time was that? A. Well, it was about 11:00 o'clock; 
10:00 or 11:00 o'clock. 

Q. And you stayed with Mr. Prather for a couple of hours? A. I 
said ten or eleven. 

Q. All right; ten or eleven o'clock. Lady, you stayed with him for 


a couple of hours; is that correct? A. That is correct. 


Q. Uh huh. So that would make it around 12 to 1 o'clock when you 
got out of the Cairo Hotel? A. No. 

Q. What time was it? A. It was about 10 o'clock. 

Q. It was about 10 o'clock when you got out of the Cairo Hotel? 
A. (No response.) 

Q. Where did you go from there? A. I went from Joe's Cleaners 
and left from there to Frenchie's. 

Q. You went to Joe's Cleaners? A. Right. 

Q. This was after 10 o'clock at night? A. Right. 

Q. Joe's Cleaners was still open? A. Yes. He stayed open pretty 
late at times. 

Q. And that is where you claimed you gave him $25? A. Right. 

* * * * * 

Q. Was Frank Harkins present when this telephone call was made 
of November 15, 1959? A. Yes, he was. 

Q. I mean the one with Cadillac Tommy. A. Right. Not with 
Cadillac Tommy, no. 

Q. Whichtelephone callwas made November 15, 1959 if it wasn't 
Cadillac Tommy? A. I said Frank Harkins wasn't in the place. 

Q. He wasn't? A. He wasn't present. 

Q. How about on November 20th, 1959: Was he present when any 
telephone calls were made? A. No, he wasn't. 

Q. All right. How about on December 11th of 1959: was Frank 
Harkins present? A. I believe so, because he told me that some guy 
had called up. 

Q. Some guy had called up for you? A. Right. 


* * * * 
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Q. Didn't you have an address book with the names and addresses 
of your customers init? A. That was a long time ago. 
Q. Well, it is a long time ago I am asking you about, in November 
1959, didn't you have an address book? A. No. 
Q. Did you remember all the telephone numbers? A. I sure did. 
I have got a good memory. 
Q. You can remember every telephone number of these people that 


you did business with that you call your customers or clients? A. Sure 


I have a lot of them on my mind now. Would you like to hear them ? 
Q. Let's hear how many you can tell us. What is Cadillac) Tommy's 
number? A. I don't know. 
Q. What is Chuck Prather's number? A. I don't know Chuck 
Prather's number. 
Q. What is Graham Little's number? A. I don't know Graham 
Little's number. 
Q. What is Dozier Willard's number? A. He doesn't have a number. 
Q. How about Grady Duggins? A. I don't know his number. I didn't 
call him. 
Q. You could get him at the Willard Hotel or Washington Hotel any 
time you wanted to, couldn't you? A. I guess I could but I have 
never tried. 
Q. All right. On November 20th of 1959, when you travelled from 
Albemarle Street to 17th and Q Street, Joe Fabianich did not tell you to 
take a taxicab; is that correct? A. Right. 
Q. Mary Fabianich didn't tell you to take a cab? A. Oh,"but she did. 
Q. Did she call the taxicab company for you ? A. No. But she told 
me she needed money. 
Q. This was on November 20th, 1959? A. Right. 
Q. Mary told you she needed money. Now then, is that correct? 
A. That is correct. 
Q. Didn't you testify on direct examination that Joe Fabianich took 
the money on that occasion and told you not to tell Mary? A. This is on 
the first one; yes, he did. 
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Q. Which one is this now, November 20th we are talking about. 
A. Well, I misunderstood you. 
Q. You misunderstood November 20th? A. I did. 
How many dates in all did you have with this Charles Prather ? 


Q. 
36 A. Quite a few. These are just three of them. I have more besides. 
Q. 


Do you mean afterwards you have had dates with him? A. Yes, 
I did. 

Q. Did he come up to see you at Peggy's house of prostitution on 
14th Street? A. He never saw me; but he has seen me up there. 

Q. He never saw you but he seen you up there. Now, the date that 
you had on December 11, 1959, on direct examination you testified some- 
thing about the Sheraton-Carlton Hotel. Was that also a date with Mr. 
Prather? A. It sure was. 

Q. Was he working at the Sheraton-Carlton Hotel at that time ? 

A. Yes, he was a doorman. 

Q. Well, did you call him on that occasion, December 11, 1959? 
A. No, I didn't. 

Q. Did he call you? A. He called me. 

Q. You are sure of that? A. No. Iam not sure. 

Q. You are not sure. Are you sure of anything here today, or every- 

thing? A. Well, I can't recollect; it happened so long ago, two years 
ago. 

Q. Isn't it a fact on December 11, 1959. Mrs. Frabianich never told 
you to take any taxicab to go and see Charles Prather and never gave you 
any money to take a taxicab to see Charles Prather? A. No, she did not. 

Q. She did not. You arranged these dates for yourself, didn't you? 
A. No, I did not. 

* * * * * 

Q. About what time was it that you left him that evening? A. Well, 
I left him the same time, about ten or eleven o'clock. 

Q. Then where did you go that night? A. I just went plain home, 
straight home. 

Q. By taxicab? A. By taxicab. It was always my money I spent 
for the cab. 
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Q. And you always gave one-half of your daily earnings to either 
one or the other of the defendants? A. I did. 
Q. You never cheated them? A. No, I didn't. 
Q. You gave them their full half? A. No. Lonly cheated one time. 
Cadillac Tommy gave me $70 and I kept $20 of it. 
Q. You kept 20 and you gave someone else fifty dollars? A. Right. 
No, I gave her only $25.00. 
Q. Now on direct examination you testified that you had just arrived 
in town shortly before your first meeting with Graham Little; is |that 
correct? A. Right. 
Q. That was on December 15th, 1959? A. Right. 
* * * * * 
Q. You knew Graham Little before then, didn't you? A. Yes, I did. 
Q. As a matter of fact, you knew him for over two or three years 
prior to November 1959? A. Four years, to be exact. 
Q. Four years prior to 1959? A. Right. 
Didn't he have any nickname for you? A. No. 


Q. 
Q. Didn't he call you Crazy Mary? A. No; I don't recollect. 
Q. Did anyone ever give you that nickname, Crazy Mary?! A. No; 


maybe Fabianich. 
Q. Now, on this occasion, December 15, 1959 — now, I believe you 
testified you were on Albemarle Street when you received a call from Joe 
Fabianich? A. Right. 
Q. And then Joe Fabianich drove that '56 Chevrolet and picked you 
up on Albemarle Street and took you back to the Atlas Cleaners? 
A. Right. 
Q. And you couldn't possibly be mistaken as to that? A.!No. 
Q. All right. And Graham Little gave you $10.00 on that occasion? 
A. Right. 
Q. Is it not a fact that there were two men there? A. There was. 
Q. And you had intercourse with both of these men? A. 'Well, if I 
did, I don't recollect. 


Q. You had intercourse with some men you don't even recollect ? 


A. Right. 

Q. Well, it was two men present on December 15th, 1959, when you 
met Graham Little; isn't that correct? A. Right. 

Q. And you had intercourse with both of them and got paid by both 
of them? A. Right. 

Q. And you never got paid less than $10 a shot, did you? A. No, 
I didn't. 

Q. But you only gave Joe Fabian $5.00? A. No, I gave him $10.00. 
If I was with two guys I always gave him $10. 

Q. You testified before you gave him $5; which is correct? A. I 
don't think Mr. Caputy has that down on what I said before. I am not sure. 

Q. Are you testifying as to what Mr. Caputy has written down or 
from your recollection? A. No. He — we didn't write that subject up 
about two guys. I don't remember going to bed with the other one. We 

only brought up the subject with one. 

Q. When did it come around to you, when did you get so clear that 


you remember this second fellow; when I mentioned it? A. Yes. 


Q. If I said there were three or four men there would you say there 
were three or four men there? A. No. We talked about that before and 
I don't think it was written down in the grand jury. 


* * * * * 


Tuesday, November 21, 1961 
* * * * 
FURTHER CROSS EXAMINATION 
BY MR. DIETZ: 
* * * * * 

Q. On this date, December 15th, 1959, when you claim you filled a 
prostitution engagement with Graham Little, can you tell us the name of 
the other man who was with Mr. Little ? A. No, I cannot; I don't remember. 

Q. You do remember that there was another man? A. Yes. 

Q. Allright. Can you tell us what each man paid you? A. $10.00 

apiece. 

Q. All right. And can you tell us how much you claim you gave to 
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Mr. Fabianich? A. $5.00 each. 
Q. $5.00 each. All right. And, therefore, your testimony of yester- 


day on direct examination that you only gave Joe Fabianich $5.00 — 
A. $5.00 of each date. 
Q. I ask you now if you did not testify yesterday on direct jexami- 


nation that you only gave Joe Fabianich $5.00 on this occasion? |A. $5.00 
of each date. 

Q. Where do you now reside yd 

MR. CAPUTY: I object, if Your Honor please. May we approach 
the bench on this, Your Honor ? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. CAPUTY: Where she resides at the present time, unless coun- 
sel wants to make a proffer, has no probative weight. This witness has 
been threatened, and I also admonished counsel about the fact that various 
people have been calling her. AndI told counsel I didn't have enough evi- 
dence, if I had enough I would get these people she named for obstructing 
justice. And we are still working on that, if Your Honor please; and I 

don't think where she lives right now has any probative weight; and 
I am interested in her safety. 

THE COURT: You shouldn't pursue that. 

MR. DIETZ: May I say this? 

THE COURT: Yes, make a proffer. 

MR. DIETZ: First of all, I make this statement: This woman is 
now working at the Rocket Room and the Famous Restaurant in Washing- 
ton, D. C. I have known that and have known it for some period/of time. 
And if anyone wanted to hurt her there was ample opportunity; and nobody 
has done so. 

I would show that she is presently living at the Terminal Hotel on 
New York Avenue and is presently engaged in prostitution from that ad- 
dress, which would contradict her testimony of yesterday that she was not 
engaged as a prostitute and — 

MR. CAPUTY: Ask that question, if she lives at that hotel. 
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THE COURT: All right. 

MR. DIETZ: I think I am entitled to ask the question. 

THE COURT: Stanley, why do you use so many words? Now, Vic 
says go ahead. That is what you want to proffer. He accedes to your 
proffer of proof. 

MR. DIETZ: He limited it in this respect. 

THE COURT: When you come to a point where he thinks that it 
shouldn't be done he can make an objection. 

MR. CAPUTY: Since he has mentioned the fact that she is engaging 
in prostitution, I have no objection that he ask that, but I do object if she 
is living independently of what she might be doing now somewhere else. 
If he is just fishing now, because she has been threatened, and I can put 
the Agents on to support that; and this matter is still under investigation. 

THE COURT: What relevancy is there in this matter as to where 
she lives? 

MR. DIETZ: J am trying to impeach this witness. 

THE COURT: In what respect? 

MR. DIETZ: I think she is going to lie. 

THE COURT: From what Mr. Caputy says, I will not permit you to 
do it. 

MR. DIETZ: Well, I think to protect the record for my client Iam 
supposed to take an exception. ; 

THE COURT: Let the jury go out and put the FBI men on. 


* * * * * 


THE COURT: * * * Now, before the jury is brought back, I sus- 


tain the objection that Mr. Caputy has made to your question with respect 


to where this woman lives in view of what has been said. 

MR. DIETZ: I don't want Your Honor to think that I don't want to 
follow — 

THE COURT: You had better whether you want to or not. 

MR. DIETZ: I know that, Your Honor, but I want you to understand 
j am not trying to be smart about this. 

THE COURT: Let me tell you something, Mr. Dietz. I have 
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sustained the objection to the question you asked as to where this witness 
lives. That is settled, period. 
MR. DIETZ: At the bench, am I correct that Your Honor ruled that 
I am allowed to ask this lady if she is presently residing at the Terminal 
Hotel ? 
MR. CAPUTY: I think that is proper. 
THE COURT: Mr. Caputy had no objection to that; you wanted to go 
further. 
MR. DIETZ: I just didn't want any misunderstanding. 
THE COURT: Quit arguing; go ahead. Bring in the jury. 
* * * bd * 
MARY VIRGINIA LEE SHARP, 
a witness having been previously duly sworn, resumed the stand 
testified further as follows: 
FURTHER CROSS EXAMINATION 
BY MR. DIETZ: 


* * * * * 


Q. Do you know a gentleman named Buddy Ryan? A. I would rather 


not answer that. 
Q. Well, is he presently being kept by you? A. No, you will have 
to ask Buddy that. 
. Where does Buddy Ryan reside? A. I do not know. 
. You really don't know? A. No. 
. When is the last time you saw him? A. Last night. 
. And you don't know where he resides? A. No, I don't. 
. Is he your boy friend? A. No, he has never been. 
. Do you buy him gifts? 
MR. CAPUTY: I object. What difference does it make? /This is 
going way beyond. 
THE COURT: Sustained. 
BY MR. DIETZ: 


* * * * * 


Q. Now, I believe you testified yesterday that Joe Fabianich put you 
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in Peggy's house of prostitution; is that right? A. He did. 


Q. Did you pay Joe Fabianich anything for this service? A. Yes, 


I did. 

Q. How did you pay him? A. I gave him half of what I made and 
I can prove it by Peggy. 

Q. When you were working for Peggy? A. Yes, I did. 

Q. You gave Joe Fabianich one-half of what you made? A. I did. 

Q. How were you paid at Peggy's, did you give her one-half of 
what you made? A. I also did. 

Q. You gave one-half to Joe and one-half to Peggy. What was left 
for you? A. I didn't have very much left. I had about $30.00 left. 

Q. $30.00 a night or $30.00 a week? A. $30.00 a night; the first 
night; yes. 

Q. How long did you stay in Peggy's? A. I stayed there quite a 
while. 

Q. A month, two months, six months? A. About six months. 

Q. And actually you were working at Peggy's when you were first 
contacted by the gentlemen from the Federal Bureau of Investigation? 
A. No. 

Q. You did not talk to them at Peggy's? A. I talked to them at 
Peggy's; yes. 

Q. And you were working there when you talked to them? A. Yes, 
I was. 

Q. And was that the first time they had contacted you? A. It was. 

Q. So when you just answered no to my question you were incor- 
rect? A. Iam sorry, I didn't understand you. 

Q. You did not understand my question. All right, I will rephrase 

it; and make sure you understand it. While you were working at 
Peggy's house of prostitution here in the District of Columbia was that 
the first time that you were ever contacted by the gentlemen from the 
Federal Bureau of Investigation ? 

MR. CAPUTY: Just a moment. May we have the time she was 
supposed to be working at Peggy's? 


MR. DIETZ: All right. 
BY MR. DIETZ: 

Q. What months did you work at Peggy's? A. I worked there from 
January until May. 

Q. January of 1959 or 1960? A. January till May, 1960. 

MR. CAPUTY: I object to any further questioning on this line, if 
Your Honor please, because it has no probative weight concerning the 
charges in this indictment, which deal with November and December and 


January, 1960. Whether she has worked as a prostitute from January, 


1960, to May has no bearing upon the issues in this case. 
MR. DIETZ: It certainly goes to the lady's credibility, Your Honor. 
MR. CAPUTY: She said she is a prostitute. 
THE COURT: The objection is sustained. She has made no secret 
of her calling. 
BY MR. DIETZ: 
Q. Have you ever resided in Marlborough, Maryland? A. 
my home. 
Q. That is your home? A. Yes. 
Q. All right. Do you know a gentleman named Ben Kahn or Uncle 
Ben? A. Yes, I have heard of him. 
Q. All right. Is it not a fact — You have heard of him. Have you 
ever had a prostitution date with him ? 
MR. CAPUTY: When, if Your Honor please ? 
THE COURT: Well, she can say yes or no and then he can ask when. 
THE WITNESS: I don't remember. 
BY MR. DIETZ: 
Q. You don't remember ever having a prostitution date with him ? 
A. I don't recall. 
Q. Could you have had a prostitution date with him fe 
MR. CAPUTY: I object to the form of that question. 
THE COURT: Sustained. 
BY MR. DIETZ: 
Q. Prior to the year 1955 were you working as a prostitute with a 
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girl named Doretha? A. No. 
60 Q. Have you ever worked as a prostitute with a girl named 
Doretha? A. No. 
Q. Have you ever lived with a girl named Doretha? A. I did. 


She was a lesbian. 

Q. And were you her girl friend? A. I was. 

MR. CAPUTY: it object, if Your Honor please, again because it 
goes beyond the issues in this case; whether she lived with a person who 
is a lesbian has nothing to do with this case. 

THE COURT: I think it is very irrelevant. I will sustain your 
objection. 

BY MR. DIETZ: 

Q. Now, I believe you testified yesterday on direct examination that 
on the date of December 15, 1959, you fulfilled a prostitution date with one 
Charles Prather; is that correct? A. That is correct. 

Q. And where was that prostitution date filled? 

MR. CAPUTY: That wasn't her testimony, that it was Charles 
Prather, if Your Honor please, December 17th. 

MR. DIETZ: She said it was correct, Your Honor. 

THE COURT: I think that it was Prather on the stand who testified 
to that. 

MR. CAPUTY: Prather hasn't been on the stand yet. 

THE COURT: Who was on the stand? 

MR. CAPUTY: That was Benewitz. 

THE COURT: Well, it was Benewitz, he mentioned the 17th. 

MR. CAPUTY: Well, his was July, Your Honor. 

THE COURT: I don't think this witness did though. 

MR. DIETZ: 1 think Mr. Benewitz testified that it was sometime 
after July 10th of 1959, approximately two days after that he went with a 
girl named Mary Ann Pearson, a different girl, Your Honor. May I 
pursue my line of questioning, sir? 

MR. CAPUTY: Yes. 

THE COURT: Let's hear your question. 
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BY MR. DIETZ: 
Q. All right now, will you tell us, please, where this prostitution 
date that you filled with Charles Prather on December 17th, 1959, 
occurred? A. It was supposed to be December 15th, wasn't it? 
MR. DIETZ: Your Honor, I ask you to admonish the witness. 
THE COURT: Well, she is asking you if it was the 15th. 
MR. DIETZ: I am not a witness; she is. 
THE COURT: I know you are not but she said it was the 15th and 
not the 17th just this minute. 
BY MR. DIETZ: 
Q. All right, I will ask you this. Was it on December 15 that you 
testified yesterday that you fulfilled a prostitution date with Charles 
Prather? A. I did. 
Q. And now are you sure of that, that it was December 15, 1959? 
A. Iam not sure of the date, no, but it is around about that time. 
Q. Right around about that time? A. Yes. 
Q. IL ask you if you did not testify yesterday on direct examination 
that on December 15, 1959, you fulfilled a prostitution date with Graham 
Little and one other man name unknown? Are you able to answer that 
question? A. On December 15th? 
Q. Yes, Ma'am. A. These dates are hard to remember. 
Q. Are you able to answer the question? A. I said these dates 
are hard to remember. 
Q. Mayl assume by that your answer is no, that you did not make 
that testimony? A. I did make that testimony. 
Q. So you are not sure of which man you were with on what date; 
is that correct? A. I can't remember the date. 
Q. All right. Can you tell us then when was it that you fulfilled 
this prostitution date at the Washington Hotel? A. I think that was Janu- 
ary 17th. 
Q. January 17th of 1960; is that correct, Madam? A. I have got 
to think first. 
Q. Please do. A. I would say that was January 17th. 
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Q. Of 1960? A. Yes. 
Q. When did you cease living at the home of Mr. and Mrs. Fabianich? 


A. No. 


A. That was in November, 1959. 
Q. That is when you stopped living there? A. No, that is when I 


lived there. I moved in January. 
Q. What date in January? A. I think it was the first part of January. 


Q. Before the 15th of January? A. No, it wasn't. I mean the first 
part of February, the 2d of February is when I registered in the Admiral 
64 Hotel. 
Q. The 2d of February, 1960? A. Right. 
Q. Are you sure of that? A. I can prove it. 
Q. Youcan? Fine. All right now, with whom were you supposed 


to have fulfilled a prostitution date in January 17th of 1960 at the Wash- 
ington Hotel? A. Mr. Willard. 


* * ae * * 


Q. How about Grady Duggins, did he get a split of it? A. No. 
Q. You didn't give the doorman that sent you up there a split of it? 


* * * * * 


65 Q. When you arrived at the Washington Hotel did you meet Grady 
Duggins or did you go directly to the room? A. I went to the bellhop, 
which he is, and he took me up to the room. 

Q. 

Q. 

Q. 

Q. 

Q. 
room? A. He did. 

Q. And what did Grady Duggins say to you when he introduced you 
to this man Willard? A. He just told me this is Mr. Willard and then he 


He took you to the room? A. Yes. 

In what room did he take you to? A. Well, 573. 

Room 573? A. Right. 

You remember that number very clearly? A. I do. 

All right. And did he introduce you to the gentleman in that 


told him my name was Mary. 


* * * ca * 


Q. Did he discuss any money with you at that time? A. Yes. 
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Q. What did he say? A. Well, he just told me what Grady had 
told him. 
Q. Well, let's hear what he told you. You remember all these 
things; tellus. A. Well, he just told me it was $50.00 that Grady had 
told him, so I said okay. 
* * * * * 
Q. What was it you said about getting Mr. Fabianich's ringj out of 
pawn? A. I did but I don't think that has anything to do with this, 
Q. I asked you a question. Would you be good enough to answer it? 
A. I did get his ring out of hock. It was on December 24th of 1959. 
Q. And how much did you pay? A. $65.00. 
Q. $65.00. What kind of ring was it? 
MR. CAPUTY: I object. It is going a little bit far. 
THE COURT: It is going very far afield, it seems to me, in your 
cross-examination, Mr. Dietz. I will sustain that objection. 
BY MR. DIETZ: 
Q. All right now, this affair of January 15th, 1960, was that an 
occasion when you went with Charles Prather? A. No, it wasn't) 
Q. It was not. Who was the John? Is that what you called |the man 


you go to see on a prostitute date? A. No, that isn't what I generally 


call them. 
MR. CAPUTY: I object. What difference does it make? 
THE COURT: Sustained; it doesn't make any difference at/all. 
BY MR. DIETZ: 
Q. Well, who was the man that you fulfilled this date of January 
15th, 1960, with? A. I believe that was Mr. Willard. 
Q. With Mr. Willard? A. Yes. 
Q. Did you have two dates with Mr. Willard? A. I have had quite 
a few with him. 
Q. You have had quite a few with him. Well, I ask you if you hada 
date with him on January 15, 1960? A. I believe I did. 
Q. And you also had a date with him on December 17th, 1959? 
. No. 
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Q. Well, what was the date that you had? A. That was Chuck 
Prather on December 17th. 

Q. Well, I ask you, Madam, if yesterday on direct examination that 
you did not testify on January 15, 1960, you fulfilled a date with Charles 
Prather and not with Mr. Willard? A. Well, December 17th, that was 
with Chuck Prather. 

Q. January 15th I am inquiring about. A. Well, that is Mr. Willard. 

Q. That was Mr. Willard and not Mr. Prather? A. No, it wasn't. 

Q. You are sure of that? A. I am positive. 

Q. Now, I ask you if you did not testify yesterday that on January 
15th, 1960, you fulfilled a date with Charles Prather? A. I could have; 

I didn't sleep the night before. 

Q. So your testimony of yesterday might be incorrect because you 
did not sleep the night before? A. Right. 

Q. But you had a good night's sleep last night? A. Wonderful. 

Q. Well, I ask you now, Madam, if you did not testify yesterday 
that on January 15th, 1960, you personally contacted Mr. Charles Prather 
by telephone and made arrangements to meet him? A. On January 16th? 

Q. 15th, Madam. A. I will have to think about this. That is the 
time that Frenchie told me to call him. 

Q. I ask you, Madam, if you did not testify yesterday regarding the 
date January 15, 1960, that you had contacted Mr. Prather, that you had 
called a taxicab and that Frenchie had nothing to do with that date? 

A. Oh, but she did. 

THE COURT: Did you say that yesterday? Did you say she had 
nothing to do with it yesterday ? 

THE WITNESS: No, I didn't. 

BY MR. DIETZ: 

Q. You are positive of that, you did not make that statement? 
A. Iam positive. 

Q. Now, did you testify yesterday that you had never gone by the 
name of Dearstine? A. That is right. 

Q. D-e-a-r-s-t-i-n-e? A. That is true. 


43 


Q. You have never used that name? A. No. 
MR. DIETZ: Your Honor, may I have your indulgence at this time 
to give me an opportunity to study the papers that Mr. Caputy has turned 
over to me ? 
THE COURT: Do you mean that signed statement you got yesterday 
afternoon ? 
MR. DIETZ: I did and returned it promptly. 
MR. CAPUTY: At the close of business he returned it and I gave it 
back this morning. 
THE COURT: You had better wait until we get our morning recess. 
We have only been out here three-quarters of an hour. You asked for an 
early one yesterday and now again today. 
MR. DIETZ: I don't want to delay the case but this is the next thing 
I would take up with this lady in my cross-examination. 
THE COURT: Let me see what you want to examine ? 
MR. DIETZ: Certainly. It is 8 pages long. 


THE COURT: We will sit right in Court while you examine it. Go 
ahead. 


BY MR. DIETZ: 
Q. Oh, how many statements did you give to the gentlemen from 
the Federal Bureau of Investigation? A. I do not know. 
Q. Did you give more than one? A. What do you mean by state- 
ments ? 
Q. How many times did you talk with them? A. Ihave only talked 
to them one time. 
Q. Only one time? A. Right. 
Q. Did you not testify yesterday on direct examination that the 
gentlemen from the Federal Bureau of Investigation spoke with you two 
or three times down at Peggy's? A. No, I didnot. They only talked to 
me once or twice there at Peggy's. 
Q. Once or twice? A. Yes, andI think it was only one time. 
Q. You think it was only once? A. Right. 
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THE COURT: Don't pursue this any further. She said it was once 
or twice. Don't be repeating. 
MR. DIETZ: Your Honor, may I approach the bench and make a 
proffer of proof in that regard? 
THE COURT: ‘No, you may study that paper. Study it now and we 
will all sit here and wait for you. Go ahead. 
BY MR. DIETZ: 
Q. Well, on how many occasions — 
THE COURT: ‘Are you going to study that paper or not? 
MR. DIETZ: I am going to study it. 
THE COURT: When? 
MR. DIETZ: As soon as I ask this question. I didn't ask for a 
recess, I just asked for your indulgence for an opportunity to study it. 
THE COURT: I misunderstood you then. 
BY MR. DIETZ: 
* * * * * 
Q. And after ‘signing this statement did you appear on three differ- 
ent occasions before the grand jury to testify? A. DoI have to answer 
that? 
THE COURT: Yes, did you or didn't you ? 
THE WITNESS: I appeared, yes. 
BY MR. DIETZ: 
Q. And when were those occasions ? 
THE COURT: Did you appear three times? 
THE WITNESS: I did but I don't remember. 
BY MR. DIETZ: 
. You don't remember the month? A. No, I don't. 
. It wasn't three days in succession? A. No. 
. Was it at least a month apart for each appearance? A. It was. 
. More than a month apart for each appearance ? 
MR. CAPUTY: What difference does it make, Your Honor ? 
THE COURT: It doesn't make a particle of difference. 
MR. CAPUTY: I object. 
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THE COURT: But I am tired of telling the counsel he is belaboring 
these questions too hard. Go ahead now. She can't tell you. It doesn't 


matter whether it is a day or month except possibly her recollection may 
be different two days in succession rather than a hiatus of a month be- 
tween. 

BY MR. DIETZ: 

Q. Well, I will ask you this question, Madam. Did you testify be- 
fore the grand jury that Charles Prather gave you $100.00 for a prosti- 
tution date? A. No, I did not. 

Q. Did you tell Mr. Prather in Mr. Caputy's office that he| had given 
you $100.00 for a prostitution date ? 

MR. CAPUTY: Let's have the time. Just a moment. Let him set 
the time and date. 

THE COURT: Set the time. 

BY MR. DIETZ: 

Q. Did you talk to Mr. Prather in Mr. Caputy's office about this 
case ? 

MR. CAPUTY: Just a moment. In my presence when he was there 
with me? 

THE COURT: That is right. 

MR. DIETZ: That is what I am trying to find out. 

MR. CAPUTY: Let him set it. 

THE COURT: One minute. What did you say? 

MR. CAPUTY: Let him set the time. 

THE COURT: The time and date and who was present. Put that in 
your question, otherwise it will not be permitted. Now, don't argue, please. 

MR. DIETZ: May I state my next question? 

THE COURT: Yes, of course, you may. 

BY MR. DIETZ: 

Q. Now, since March of this year when this indictment was returned, 
has it been a day that you spoke with Mr. Prather in Mr. Caputy's office 
about this case ? 

THE COURT: In the presence of Mr. Caputy? 


MR. DIETZ: Yes. 

THE COURT: All right. 

THE WITNESS: Would you repeat that? 

BY MR. DIETZ: 

Q. Since March of 1961, when this indictment was returned? 
A. I believe he was in there when we were talking about it, yes. 

Q. When was that? 

THE COURT: If you can remember. 

THE WITNESS: It was last month, I believe. 

BY MR. DIETZ: 

Q. That is the only occasion you spoke. A. Last month, I believe. 

Q. Was that the only occasion? A. Yes. 

Q. On that occasion did you tell Mr. Prather that he had paid you 
$100.00? A. No. 

Q. You did not have an argument with Mr. Prather about how much 
money he was supposed to have paid you? A. No. 

MR. CAPUTY: Would you indulge me, if Your Honor please ? 

(Mr. Conliff, Assistant United States Attorney, conferred briefly 

with Mr. Caputy.) 

MR. DIETZ: Your Honor, may this paper be marked Defendant's 
Exhibit 1 for Identification ? 

THE COURT: It may. 

THE DEPUTY CLERK: Defendant's Exhibit 1 Marked for Identifi- 
cation. 


(Defendant's Exhibit No. 1 was Marked for 
Identification.) 


BY MR. DIETZ: 
Q. I show you, Madam, Defendant's Exhibit Number 1 for Identifi- 
cation and ask you to read the very first line. 
THE COURT: To herself? 
MR. DIETZ: To herself; yes, Your Honor. 
BY MR. DIETZ: 
Q. Have you read the first line, Madam? A. No, not yet. 
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Q. All right. Iask you now — 

THE COURT: Why don't you ask her to identify it and ask/her what 
it is? You haven't done this. You just said, "I am handing you a paper.” 

Do you know what it is ? 

THE WITNESS: Yes, it is some kind of paper which somebody else 
wrote. It is not in my handwriting. 

BY MR. DIETZ: 

Q. All right, let's go back. When you spoke with the gentlemen of 
the FBI did you not testify that they wrote down a statement? A. They 
wrote a statement, yes. 

Q. All right, and did you not testify that they read this statement 
back to you? A. They did. 

Q. And did you not testify that you read it and signed this) state- 
ment? A. I did. 

THE COURT: Is that it? 

BY MR. DIETZ: 

Q. I ask you now if you will look at the signature on the bottom of 
this statement and ask you if you can identify your own signature zs 
A. That is my signature. 

THE COURT: What is it? 

THE WITNESS: This is a statement. 

THE COURT: All right. 

MR. DIETZ: This was a statement presented to me by the Govern- 
ment, Your Honor. 

THE COURT: I understand. 

MR. CAPUTY: She is not denying that is her statement; she just 
said it wasn't her handwriting. 

THE COURT: I don't know whether she knew what it was/or not 
until he showed her the last page with her signature. Go ahead) now. 

BY MR. DIETZ: 

Q. Now, I ask you again, Madam, having refreshed your recollec- 


tion by reading this statement which was signed by you April 2, 1960, I 


ask if you have ever used the name Dearstine? A. No, I used that in 
school, that is all. 
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Q. Then you have used the name Dearstine? 
MR. CAPUTY: That is not what she was asked yesterday. 
MR. DIETZ: I asked her yesterday and asked her again today. 
THE COURT: You asked her this morning anyhow, so it doesn't 
make any difference. 
BY MR. DIETZ: 
Q. Then you did use the name Dearstine ? 
THE COURT: She told you. Now don't belabor it, she used it in 
school. That should satisfy you. 
MR. DIETZ: No, it doesn't. 
BY MR. DIETZ: 
Q. When did you stop using it? 
MR. CAPUTY: I object. It is immaterial. 
THE COURT: Sustained. 
MR. DIETZ: May I make my proffer of proof ? 
THE COURT: No, the Court doesn't care to hear you. 
BY MR. DIETZ: 


Q. When you made this statement to the gentlemen from the Fed- 


eral Bureau of Investigation, before you spoke to them and made this 
statement, did they advise you that you had a right to have an attorney 
and did not have to make the statement? 
MR. CAPUTY: I object, if Your Honor please. 
THE COURT: Sustained. She was nota defendant; she was not 
under arrest; sustained. 
BY MR. DIETZ: 
Q. Were you advised, Madam, that any statement you made could 
be used against you ? 
MR. CAPUTY: I object, Your Honor. 
THE COURT: Sustained. She is not under arrest. She was not 
under arrest'at the time that statement was made or yet, as far as 
I know. 
BY MR. DIETZ: 
Q. At the time that you spoke to the gentlemen from the Federal 
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Bureau of Investigation in Peggy's house of prostitution, were you 
threatened with arrest? 

MR. CAPUTY: I object, if Your Honor please. 

THE COURT: Sustained. 

MR. CAPUTY: Now, wait a minute. I assume, if Your Honor please, 
that this counsel in asking this kind of a question has got a basis for this 
type of question. I withdraw my objection after the question. He should 
have a basis for it and he will have to sustain it too if he wants to follow 
that line of questioning. 

BY MR. DIETZ: 

Q. All right, you may answer the question. 

MR. CAPUTY: Answer. Did they threaten you? 

MR. DIETZ: It is my question. 

THE COURT: Keep still. 

MR. CAPUTY: That is the question. 

MR. DIETZ: Have the reporter read it back. 

THE COURT: I remember the question very well. You asked this 
girl if she was threatened with arrest by the Agents. That is your ques- 
tion. 

MR. DIETZ: A little bit more than that, Your Honor. 

81-A THE COURT: The reporter will read it. 

(Reporter: (reading) "Q. At the time that you spoke to the gentle- 
men from the Federal Bureau of Investigation in Peggy's house of pros- 
titution, were you threatened with arrest ?"') 

THE COURT: That is clear. Come up here a minute. 

(AT THE BENCH:) 

THE COURT: I just want to warn you that you are likely to be in 

contempt of Court the way that you are proceeding. 


MR. DIETZ: I object to the way you are shouting at me. I like you 


and I don't want to be held in contempt of Court. 
THE COURT: This is off the record. 
MR. DIETZ: This is on the record, and I added one thing/ that Your 
Honor omitted in the question, "in Peggy's house of prostitution." 
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MR. CAPUTY: The reporter read the question. 

MR. DIETZ: But not the way Your Honor restated it. 

THE COURT: I just said the gist of it. 

MR. CAPUTY: The question stands as the reporter read it. 

THE COURT: That is the record. It stands in the record. 

MR. DIETZ: Now, while we are here — Please, Victor, may I make 


this statement? I have always had the highest regard and respect for 


81-B Your Honor. I don't want to have you ever think — 

THE COURT: What did I tell you yesterday? I told my law clerk 
that I remember you having come in here. Weren't you in here when your 
parents were killed? 

MR. DIETZ: Yes. 

THE COURT: I told him that and I said I like this lad. I have to be 
harsh with him but I am very fond of him. 

MR. DIETZ: And, Your Honor, I want you to know — 

THE COURT: Here is another thing. Off the record. 

* * * * * 
BY MR. DIETZ: 

Q. Now, Madam, in November of 1959, December of 1959 and Janu- 
ary of 1960, were you using narcotics ? 

MR. CAPUTY: I object, if Your Honor please. 

THE COURT: I will overrule the objection. This might go to the 
credibility of the witness. 

THE WITNESS: No, I wasn't. 

BY MR. DIETZ: 

Q. You didn't smoke marihuana cigarettes, used goofballs and 
bennies? A. No. 

THE COURT: That, of course, Mr. Dietz, will have to be supplied 
by something to follow it up to justify that question. 

BY MR. DIETZ: 

Q. Now, when did you move from the home of Mr. and Mrs. Fabian? 
A. I think I answered that one time, February 2nd, 1960. 

Q. And you are positive of that? A. Iam positive. 
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MR. DIETZ: Yes, sir. 
THE COURT: All right. 
BY MR. DIETZ: 
Q. I show you this statement, Defendant's Exhibit No. 1, page 8 
thereof, and ask you to read that sentence starting "On January 28" — 
THE COURT: And see if that refreshes your memory. 
BY MR. DIETZ: 
Q. Yes, to see if that refreshes your recollection as to when you 
moved. A. That's when I moved. 
Q. When is it, now, that you moved? A. I didn't move all my things 
until February 2nd. : 
Q. Well, I ask you if, on April 22nd, 1960, when you spoke to the 
gentleman from the Federal Bureau of Investigation, if you did not tell 
them that on January 28, 1960, while Mary Fabian was not at home, I 
moved from her residence? A. I did, my clothes, but she had several 
things that belonged to me and I went back later on and I got them. 
* * * * * 
Q. What year was it that you first met the Fabians? A. December 
1956. 
Q. And prior to December 1956, had you worked as a prostitute ? 
A. Had I worked before as a prostitute ? 
Q. Yes. A. No. 
Q. You did not work as a prostitute in Marlborough, Maryland? 
A. No, I didn't. 
Q. Were you asked to leave the County of Prince Georges and the 
City of Marlborough because you were a prostitute ? A. No, it was not. 
THE COURT: That, of course, is subject to the same connection, 
Mr. Dietz. 
MR. CAPUTY: There is an objection I could enter, if Your Honor 
please, because it has no relevancy to this charge, but he is persisting 


on asking these questions and he better have a basis for this type of 


questions. 
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THE COURT: That is whatI told him. There must be a basis for 
it. I think recently the Court of Appeals has criticized defense questions 

that had no basis, that could be shown later on. 

BY MR. DIETZ: 

Q. Now, yesterday, on direct examination, I believe you testified 
that you were in South Carolina, you left from South Carolina in Novem- 
ber of 1959 to come up to Washington and stay with Mary and Joe Fabian; 
is that correct? A. Would you repeat that again? 

Q. I asked you if yesterday you did not testify that you left from 
South Carolina, that you were living in South Carolina when you came up 
in November of 1959 to Washington? A. That's right. 

Q. That is correct. And you also testified, did you not, that you 
were working down there as a sewing machine saleslady; is that right? 
A. Iwas a bookkeeper. 

Q. A bookkeeper for a sewing machine — A. Saleslady also. 

Q. Saleslady also. And what town in South Carolina was that? 

A. Aiken. 

Q. Aiken. Now, this is something you could not possibly be mis- 
taken about? A. No, it is very true. 

Q. All right. Now, was your recollection any better on April 22, 

1960 when you spoke with the gentleman from the Federal Bureau of 
Investigation than what it is today? A. Well, I don't know, that's up to the 
Court to decide. 

THE COURT: No, the jury decides that, not the Court. 

THE WITNESS: The jury. 

BY MR. DIETZ: 

Q. Did you, on April 22, 1960, make this following statement to the 
gentleman of the Federal Bureau of Investigation: 

"Subsequently, I left Washington, D. C., and returned to 

Washington, D. C., via Trailways bus from Augusta, Georgia 

on November 8, 1959." 

A. That's correct. 


Q. So you did not leave from Aiken, South Carolina, you left from — 
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A. Augusta, but you asked me where did I work at, and I said Aiken, 
South Carolina. 
Q. Madam, I asked you where you lived. 
MR. CAPUTY: No, if Your Honor please. 
THE COURT: It doesn't matter where in South Carolina she may 
have taken the bus. 
BY MR. DIETZ: 
Q. Where did you catch this bus from, Augusta, Georgia? A. Sure. 
Q. And you did not catch the bus from Aiken, South Carolina ? 
A. No, that isn't the question you asked me. 
* * * * * 
Q. You went from Aiken, South Carolina to Augusta, Geotgia and 
then back to Washington? A. Which is only 19 miles from Aiken, South 
Carolina to Augusta. 
Q. It is South, isn't it? A. Right. 
THE COURT: You went to Atlanta to get the bus, didn't you? 
THE WITNESS: Right, to Augusta. 
5d * * 
BY MR. DIETZ: 
Q. Well, did you leave from — May I have that striken and rephrase 
another question? Did you testify yesterday that the day that you had re- 
ceived this $15 money order from Mary Fabian you also left tojcome to 


Washington, D. C.? A. Would you repeat that again, please? 


Q. Did you not testify yesterday that the same day that you re- 
ceived the money order from Mary Fabian you left to come to Washington, 
D.C.? A. Yes, I did. 

Q. And, as a matter of fact, you also testified that was the same day 
that you were paid by the Singer Sewing Machine? A. That's true. 

Q. And you could not be mistaken about that? A. No, I could not. 

Q. All right. I ask you if on April 22, 1960 you made the following 
statement to the gentleman from the Federal Bureau of Investigation: 

"Mary Eleanor Fabian in response to a letter I had directed 
to her advising her of my desire to return to Washington|and my 


54 


need for money, sent me by telegram $15 to be used for bus 

fare from Augusta, Georgia to her home in Washington, D.C. 

This telegram was addressed Mrs. Mary Virginia Sharp, 322 

Church Street, Aiken, South Carolina, signed Mary Eleanor 

Fabian, and was received by me one day or two days prior to 

my departure for Washington, D. Ce 
Did you make that statement? A. Yes, that was after I wrote the letter, 
but that was the same day too I got paid and I came up here on the 7th of 
November. 

Q. All right. So when you told the gentleman from the Federal 
Bureau of Investigation, in April of 1960, that you received this telegram 
one or two days prior to the date that you left South Carolina, you were 
mistaken; is that correct? A. No, I don't say I was mistaken. Actually, 
when I told you that is probably when I got everything fouled up because 
everything what I've told them has been the truth. 

Q. All right. So everything that you told the Federal Bureau of In- 


vestigation on April 22 was correct, but you have been fouled up since you 
testified here in court; is that correct? A. Right. 
Q. Is that correct? A. Right. 


Q. Now, on what date was it that you actually returned to Washing- 

ton, D. C.? A. I can't remember the dates, it's hard to remember 
all those. 

Q. All right. Well, how many days — did you testify yesterday that 
you were back here in Washington, living with Mary Fabian for about a 
week before she arranged any dates for you? A. That's true. 

Q. All right. And you are sure of that? A week is seven days, is 
it not? A. That's true. 

Q. All right. I ask you if on April 22nd of 1960 you made the 
following statement to the gentlemen from the Federal Bureau of Investi- 
gation: 

"J used this money for bus fare from Augusta to Washing- 
ton, D. C., and on arrival here went directly to Mary Eleanor 
and Joe Fabian's home, 4533 Albemarle Street, Northwest, 


arriving there in the afternoon of November 8, 1959, where I 


took up residence. On or about November 10 or 11, 1959, Mary 

Eleanor Fabian stated to me that she was short of money and 

asked if I would fill a few prostitution dates if she arranged 

same and split the proceeds with her. I agreed to this, inas- 

much as —" 

Well, I will stop there. I agreed to this. Is that the statement you 
gave to the police? A. That's true. 

Q. I mean the FBI? A. That's true. 

Q. So it was only one or two days from the 8th to either the 10th or 
the 11th that you started working prostitution dates ? 

MR. CAPUTY: Well, that isn't her testimony, if Your Honor please. 
There is no inconsistency in that statement and what she testified to. 

THE COURT: I didn't see any, but I let him go ahead. A matter of 
a day or two doesn't make any difference. 

MR. DIETZ: All right. May I continue, please ? | 

MR. CAPUTY: Yes, but let him be correct. 

THE COURT: Continue. No side Bar talk, please. 

MR. DIETZ: I am not trying to argue with Mr. Caputy. 

THE COURT: Continue your questioning, please. Don't talk except 
to ask questions. 

MR. DIETZ: Thank you. 

BY MR. DIETZ: 

Q. I ask you if you made this statement on April 22, 1960 to the 

gentlemen of the Federal Bureau of Investigation: 
"Immediately after reaching this agreement with Mary 

Eleanor Fabian in November of 1959, she started calling men 

known to her as prostitution dates. From about November 10 

or November 11, 1959, I filled prostitution dates." 
A. Right. 

Q. So it was only two days after you had arrived — 

THE COURT: What difference does it make, Mr. Dietz, whether it 
was two days, three days, or four days? 
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MR. DIETZ: Your Honor, I am testing the credibility of the wit- 
ness. She testified it was at least seven days. aa 

THE COURT: It is very immaterial, a day or two off. 

MR. DIETZ: This is something the jury may possibly — 

THE COURT: I know, but I think the jury will feel the way other 
people with good sense will feel. 

MR. DIETZ: Your Honor, may we approach the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. DIETZ: Your Honor, I most respectfully object to your state- 
ment of "other people with good sense.” 

THE COURT: I think so, I made mention of other people with good 
sense, you among them. 

MR. DIETZ: You will agree I tried to do my best for them. This 
is my duty. 

(IN OPEN COURT:) 
BY MR. DIETZ: 

Q. Now, you have testified here on direct examination, yesterday, 
and cross-examination yesterday and today, that you filled prostitution 
dates at the request of Mary or Joe Fabian, December 15, 1959, Decem- 
ber 17, 1959 and January 15, 1960; is that correct? A. Would you repeat 
those dates again, please ? 

Q. All right. I will be glad to accommodate you that way and I will 
name the people with whom the dates were supposed to have been com- 
pleted, to refresh your recollection. December 15, 1959 with Graham 
Little and another man, name unknown. December 17, 1959 with Mr. 


Prather, and/or with Mr. Dozier, because you used both those people for 
that date. And on January 15, 1960, with Mr. Prather. Now is that cor- 
rect? A. That is correct. 


Q. All right. Now, are you sure that these dates were completed 
by you with those people; is that correct? A. That's correct. 

Q. All right. I ask you if on April 22, 1960, when your recollection 
was better than it is today, as you so testified, you told the gentlemen 


from the Federal Bureau of Investigation: 
"T filled prostitution dates while at the residence of Joe 
and Eleanor Fabian, 4533 Albemarle Street, Northwest, 
arranged by Mary Eleanor Fabian, until December 14, 1959." 
A. What was that date, again? 
Q. December 14, 1959. A. Right. No, that's not right, either. 
Q. Well, I will show you this, madam — 
THE COURT: She says that isn't right. Evidently she didn’t say 
that to the agent. 
MR. DIETZ: That is what I am going to show her. 
BY MR. DIETZ: 
Q. I ask you to read this bottom line, page 2 of this statement, and 
ask you if that is not the statement you made? 
MR. CAPUTY: Just a moment. 
THE COURT: One minute. Let Mr. Caputy speak. 
MR. CAPUTY: I have an objection, if Your Honor please. 
think he read the entire sentence there. 
MR. DIETZ: I certainly did. 
MR. CAPUTY: He didn't read the rest of it. 
MR. DIETZ: I certainly did. 
MR, CAPUTY: He didn't read the residence. 
MR. DIETZ: I did, so. 
THE COURT: Stop your arguing, please. I told Mr. Caputy that he 


could bring it out in his redirect examination. Now, that doesn't hurt you. 


Just ask her the question. 

MR. DIETZ: May I have the reporter read that back? 

THE COURT: No. 

MR. DIETZ: May I have an objection for the record, that|I object 
to Mr. Caputy's interjecting these points improperly as part of any 
cross-examination. 

THE COURT: Mr. Caputy arose to make an objection and stated 
his grounds. I overruled his objection and said he can bring out what you 
do not bring out in the agent's statement. Now, that is the end of it. 
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MR. DIETZ: May we have the last question read? 

THE WITNESS: It is from or about December the 14th, 1959, if 
you will read it. 

BY MR. DIETZ: 

Q. Madam, you spell until, until, or from or about? A. It's from 
until. 

Q. Where is the word from? A. I will show you. 

Q. You show me the word, please, the word from. A. Here it is, 
right here, from. 

Q. Readit. A. (Reading:) "From about November 10 or 
November 11, 1959 I filled prostitution dates at the residence of Joe and 
Eleanor Fabian, 4533 Albemarle Street, Northwest, arranged by Mary 

Eleanor Fabian, until December 14, 1959." 

Q. Until was the last date? A. It said from and about, ifonihs 

Q. Would you read it again, please ? 

MR. CAPUTY: She has read it, if Your Honor please. 

THE COURT: I think she has read it. The jury heard it, Mr. Dietz. 
There is no necessity for dragging out this thing, you know, by asking her 
to read it again. 

MR. DIETZ: Thank you. 

BY MR. DIETZ: 
Q. All right. I ask you, madam, if you did not make this statement 
‘o the gentlemen of the Federal Bureau of Investigation on April 22, 1960: 


"J went to work for Bennick (meaning Bennett, I assume) 


as a prostitute on or about December 14, 1959 and have been 

so employed since that time." 
A. No, that was the last of January. See, it says on or about. 

Q. IL ask you if you will read that and see, right here, and see 
if you did not give the gentlemen from the Federal Bureau of Investigation 
the date, December 14, 1959, as the last date you had any business with 
Mary or Joe Fabian? A. It also says and/or about, because I didn't know 

the exact time. 

Q. You didn't know the exact time? A. Right. 
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Q. But your recollection was better then, on April 22, 1960, than 
what it is now; is that correct? A. Sure, that was when it just happened. 
Q. All right. Now, this gentleman to whom we have referred as 
Cadillac Tommy, did you know him as Cadillac Tommy Baltzell? A. No, 
I just knew him as Cadillac Tommy. 
Q. Did you testify yesterday that you completed a date with this 
Cadillac Tommy at his motel in Maryland? A. I sure did. 
Q. And can you give us the address or name of that motel? A. It's 
Colonial Plaza Motel. 
Q. In Maryland? A. Right, College Park. 
Q. Cadillac Tommy is the only date by the name of Tommy that you 
had at that motel in College Park, Maryland; is that correct? Al. Right. 
Q. All right. And I believe you testified yesterday that Cadillac 
Tommy paid you $50 for this date? A. No, I did not. 
Q. Well, how much did you say? A. I said $70, of which I gave her 
$25 and I kept the rest. 
Q. That was your testimony? A. That was my testimony, 
Q. And you did not testify you received $50 at any time? 
THE COURT: Don't pursue it any further. The Court recollects 


distinctly she said that. You asked her and she gave you an answer and 


now you are repeating the question. 
BY MR. DIETZ: 
Q. Did you know in April of 1960, did you know any of the names of 
Cadillac Tommy? A. No, I did not. 
Q. You did not know the name of Tommy Baltzell? A. No. 
THE COURT: That is repetitious. That is the fourth time it has 
been answered. 
BY MR. DIETZ: 
Q. Iask you, on April 22, 1960, if you gave this statement to the 
gentlemen from the Federal Bureau of Investigation: 
"The following are places and prices stated which I have 
filled: Tommy Browning, Colonial Plaza Motel, 10203 Balti- 
more Boulevard, $70." 
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A. How come I knew his last name, I heard Frenchy mention it but 
I didn't know his last name. 

Q. Did you give his name to the gentlemen of the Federal Bureau of 
Investigation? A. I gave them the last name. 

Q. You gave them the name Tommy Browning, did you not? A. Yes. 

THE COURT: You completed all you can on that particular phase of 
this portion of your trial. 

BY MR. DIETZ: 

Q. You testified this morning, did you not, that when you went to the 
Washington Hotel this Grady Duggins introduced you to this man Dozier 
Willard; is that correct? A. That's correct. 

Q. And you were given that man's name Dozier Willard? A. No,I 
wasn't, not until I arrived to the motel, hotel. 

Q. But you know, or knew his name Dozier Willard? A. Sure, after 
Frenchy gave it to me. 

Q. Was it Frenchy that gave you the name ? A. Yes. 

Q. Or did you learn the name when you arrived at the hotel? 

A. No, I learned the name through her. 

Q. Did you not testify a minute ago you learned the name when you 

got to the hotel? A. No, I didn't. 

Q. At any rate, you knew the gentleman's name Dozier Willard? 

A. No, I didn't, not until the minute I got to the hotel. 

Q. After you finished the date, after you went to bed with this man, 
you knew his name? A. Sure. 

Q. And you have a very good memory, do you not? A. Yes, that's 
true. 

Q. And you testified to that yesterday, that you had an excellent 


memory? A. I do. 

Q. All right. Did you know his name on April 22, 1960 when you 
spoke with the gentlemen from the Federal Bureau of Investigation? 
A. Yes, I did. 

Q. All right. I ask you if you did not give this statement to the 
gentlemen from the Federal Bureau of Investigation on April 22, 1960: 


"The following persons, places and prices stated which I 
have filled: Tommy Browning, Colonial Plaza Motel, 10203 
Baltimore Boulevard, $70. Chuck, last name unknown, a white 
male, 50 to 55 years, a doorman at the Sheraton Carlton Hotel. 
Date filled Cairo Hotel, $50. An unidentified white male, date 


filled Washington Hotel, $50. In connection with this date a 
bellhop at this hotel named Grady, a white male about 37 years, 


assisted in arranging.” 
Did you give that statement? A. That's correct. 
Q. So, on April 22, 1960, you did not know the name of the) man that 
you slept with in the Washington Hotel? A. That is correct. That's not 
correct, that is correct now that I didn't remember. 
Q. What: does that mean, madam? A. I just don't recall what I said 
then because it's been so long ago. What's there on that paper is the truth. 
Q. All right. Now, you testified this morning that you never used 
that phrase, a John as the man you were going to have the date with, as a 
John; is that correct? A. No. 
Q. You never use that? A. I don't think that's decent. 
Q. All right. You don't think that is decent. That is immoral; is 
that right? A. Right. 
Q. Now I ask you if on April 22, 1960 you gave the following state- 
ment to the gentlemen from the Federal Bureau of Investigation: 
‘when I arrived at the hotel at the direction of Mary 
Eleanor Fabian he met me and showed me to the room and he 
collected his fee from the 'John' and the John paid me $50." 
Now, did you make that statement to the gentlemen of the Federal Bureau 
of Investigation? A. I told you whatever is on that paper is the truth. 
Q. Then you made that immoral statement to the gentlemen of the 
Federal Bureau of Investigation? A. Right. 
Q. Anda minute or So ago when you said that you do notiuse that 
phrase, a John, you were mistaken ? 
THE COURT: Will you read that again? Read that part concerning 
John, again. 
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MR. DIZTZ: Ali right. Would Your Honor care to read it? 

THE COURT: No, I want you to read it to me. 

MR. DIETZ: (Reading:) "When I arrived at the hotel at the direc- 
tion of Mary Eleanor Fabian, he met me and showed me to the room and 
he collected his fee from the 'John' and the John paid me $50." 

THE COURT: Well, that is a man, evidently, it refers to a man. 

There is a different context there. 

MR. DIETZ: But Your Honor — 

THE COURT: Her answer to a former question was in a different 
context than that. I won't discuss it any further, but I can see that. There 
must have been somebody who could pay money. Now, the general term 
you use colloquially as John couldn't pay anything, you know that, if that 
is what you mean. 

MR. DIETZ: I wasn't thinking of that at all, Your Honor. 

THE COURT: Well, I think that is — why not ask the witness te 

BY MR. DI£TZ: 

Q. What is a John? A. A John is a date. 

Q. It's a date, isn't it? A. Right. 

Q. It's a date that you go to fill as a prostitute, is it not? A. Right. 

Q. We are not talking about a toilet when we say a John, is that 
correct, we are talking about a man? A. Right. 

MR. DIETZ: Now, has Your Honor got that point clear ? 

THE COURT: Yes, that makes it quite clear. 

MR. DIETZ: All right. 

BY MR. DIETZ: 
Q. Now, when you said a minute or so ago that you never use this 


phrase referring to one of your prostitute dates as a John because it was 


immoral or indecent, you were mistaken, were you not? A. I probably 
was after you looked, read that piece in the paper and you said that I 
actually didn't know the guy's name at the motel, I mean that came to the 
hotel, probably that's the way I filled it with the name of John. 


* * * * * 


Q. Is it not a fact that you resided at a house of prostitution in 
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Washington, D. C., run by a lady named Costello, a colored lady named 
Costello, before you ever came to the Fabian's home? A. I was just 


introduced to her. 
107 THE COURT: You what? 
THE WITNESS: I was just introduced to her. 
THE COURT: Just introduced to her, she says. 
BY MR. DIETZ: 
. Did you ever work — A. No. 
. You never worked for her? A. I have worked for her. 
. You have worked for her? A. Yes. 
Q. And where was that? 
MR. CAPUTY: It doesn't make any difference, if Your Honor please. 
She claims she worked for her. It doesn't make any difference for whom 
she worked in the past. It has no probative weight in this case.| She ad- 
mits she is an avowed prostitute. The fact of where she works jor for 
someone else is immaterial. 
THE COURT: I think it is but I will permit the answer to stand. 
MR. DIETZ: I didn't hear the answer. 
BY MR. DIETZ: 
Q. Where was Miss Costello's house of prostitution? A On North 
Capitol Street. 
Q. North Capitol? A. Yes. 
* * * * * 
Q. Now, did you not testify on direct examination that on Decem- 
ber 15, 1959 you had a prostitution date with a gentleman named Graham 
Little and in that affair Joe Fabian picked you up ina 1956 black Chevrolet 
automobile and drove you to the Atlas Cleaners ? A. What was that date, 
again ? 
Q. Would you read the question, Mr. Reporter ? 
THE COURT: December 15 is the date he mentioned. 
THE WITNESS: That is correct. 
BY MR. DIETZ: 
Q. That is correct? A. Right. 
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Q. It was a 1956 black Chevrolet that he drove you in, you rode in 
that car? A. The statement is correct, but I don't think the date is 

correct. 

Q. Well, it's correct that you rode ina 1956 black Chevrolet, Joe 
Fabian drove you, it was his car? A. Right. 


Q. Iask you if on April 22, 1960 you made a statement to the gentle- 


men from the Federal Bureau of Investigation in which you told them that 
one of your prostitution dates arranged by Joe Fabian was with Graham 
Little, and I am reading from the statement, Graham Little, auto sales- 
man, and I can't read the name of the Ford Company he worked for. 

A. Palmer. 

Q. What Ford dealer? A. Palmer. 

Q. Palmer Ford, 2242 14th Street, Northwest, and you received $10 
on this occasion, and Joe Fabian transported me from 4533 Albemarle 
Street, Northwest to 2242 14th Street, Northwest in his brother's 1953 
green Chevrolet and after the date I filled — no, and after I filled the date 
I returned to Albemarle Street ina cab. A. That's true. 

Q. So it was not a 1956 black Chevrolet, it was a 1953 green 
Chevrolet and it did not belong to Joe, it belonged to his brother ? 

A. Right, which Frank Harkins was driving. He used to drive. 

Q. Are you sure of that, that Frank Harkins did the driving? A. No, 
he didn't. He mostly had the car all the time. Joe drove up there and got 
me. 

Q. On this particular occasion Frank Harkins was not in the car ? 
A. No. 

* * * * * 

Q. Did you not testify, yesterday, when examined, that it was Joe 
Fabian who arranged for you to get a job at Peggy Bennett's ? A. That 
is true. 

Q. And you also testified that you paid Joe Fabian some money for 
obtaining this job for you; is that correct? A. I did. 

Q@. How much money was it you paid him? A. I don't remember, 
but I did give him practically all I earned, I even told Chris not to tell 
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him exactly how much I made that one particular day. 
Q. And you are positive of this, that Joe Fabian was the one who 

got you this job and the man you paid? A. He did. 
Q. All right. I ask you if you gave this following statement to the 

gentlemen of the Federal Bureau of Investigation on April 22, 1960: 

"Mary Fabian told me that she had telephonically contacted 

Madam Peggy Bennett and Bennett had indicated she could use 
my services. I agreed to go immediately to Bennett's, 1314 
14th Street, Northwest, and Mary Fabian called Bennett and 
advised her I was on my way to her place. Mary Eleanor 
Fabian had previously made it clear to me that her fee for 
arranging a steady job as a prostitute with Bennett would |be 
one-half of my net earnings. I went to work for Bennett as a 


prostitute on or about December 14, 1959 and have been so 
employed since that time. From the time I went to work for 


Bennett as a prostitute to January 28, 1960, I gave Mary 
Eleanor Fabian $20 a day for my prostitution earnings in/pay- 
ment for her obtaining the job for me.” 
A. That's right. 
Q. Did you so tell — A. That's right. 
Q. All right. So when you told this Court and jury that it was Joe 
Fabian who arranged the job and it was Joe Fabian who received the 
money for you, you were mistaken, were you not? A. Well, Joe and 
Frenchy had talked it over together. 
Q. You were present when they talked it over together? | A. Yes, 
Iwas. 
Q. Were you present when the telephone call was made to Bennett? 
A. Iwas, Peggy Bennett, you mean? 
Q. Peggy Bennett? A. I was. 
Q. Allright. Are you sure you were present? A. I was. 
Q. All right. Did you make this statement? 
"Mary Fabian told me that she had telephonically contacted 
Madam Peggy Bennett and that Bennett had indicated she| could 


use my services." 
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A. Right. 

Q. Well, then, you weren't present when she made this telephone 
call? A. I still was present when she called. 

Q. Well, then, was it Joe Fabian or Mary Fabian you paid the 
money to, $20a day? A. It was Mary Fabian. 

Q. Then you were mistaken when you said Joe Fabian? A. Right. 

Q. Now, in the middle of January of 1960, did Mary Fabian demand 
from ycu that you pay the telephone bill of $50 that you had run up when 
you were staying at her house? A. No, she did not. I was living with a 
Chinese guy at the time and she got the money from him, she did not get 
the money from me. 

Q. You say you were living with a Chinese guy at the time, in the 
middle of January 1960? A. Yes, I was. 

Q. Did you not testify here to this jury that when you left Joe 
Fabian's place that you went to work for Peggy Bennett and lived at 


Annapolis Hotel? A. This was during the time when I was living 


at Frenchy's, I used to stay with him overnight on 20 — let's see, it’s on 

14th Street, on N Street, 14th and N. 

Q. This was at the time — A. At the time I was living with 
Frenchy I was staying with him, too, partially. 

Q. All right. And did Mary Fabian demand from you payment of 
$50 for the telephone bill you had run up at her home? A. I did not run 
no telephone bill up. She paid that. That was my husband that ran it up, 
I did not run it up. 

Q. All right. I ask you if you gave the following statement to the 
gentlemen from the Federal Bureau of Investigation on April 22, 1960: 

. "On January 28, 1960, while Mary Fabian was not home I 
moved from her residence. However, she still insisted that I 
owed her money and demanded the $50 to pay her telephone bill 
in the middle of January 1960. This money I did not have sol 
borrowed the $50 from Jimmy Chin." 

A. Yes, that's true, because he was my boy friend and he carried it 


right over there and gave it to her. 
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Q. So this was a claim for telephone expenses that you had incur- 
red, is — it is not your husband's but that you had incurred? A, Not me. 

Q. Well, did Mrs. Fabian claim that you owed the money for your 
telephone? A. Yes, but not me, I did not make it. 

Q. That got you angry at Mr. and Mrs. Fabian, when they |asked 
you for that money, didn't it? A. I don't remember whether it did or not. 

Q. Surely you remember that you got angry with them, isn't that 
why you moved? A. No, I had intention on moving, anyway. 

Q. Well, did Mary Fabian demand this $50 for the telephone bill 
before you had moved or after you had moved? A. This was before I had 
moved and not only that, she wanted money for the electric and the gas. 

* * * * * 

MR. DIETZ: That is all I would inquire about, Your Honor. 

THE COURT: Is there some redirect, Mr. Caputy ? 

MR. CAPUTY: Subject to objection, I would like to offer this state- 
ment in evidence. 

MR. DIETZ: May we approach the bench, Your Honor ? 

MR. CAPUTY: He can make his objection here. 

THE COURT: Make your objection. 

MR. CAPUTY: I will offer the entire statement, Defendant's 
Exhibit 1 in evidence. 

MR. DIETZ: I object. 

THE COURT: All right, the objection is overruled. It may be 
received in evidence and marked. 


(Defendant's Exhibit No. 1, Statement 
marked for identification, was re- 
ceived in evidence.) 


MR. DIETZ: May we approach the bench and I will state my 
grounds ? 
THE COURT: The Court has already ruled, but if you want to, 
you may. 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 


Q. Now, this statement, Defendant's Exhibit, this is not in your 
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handwriting, is it? A. No, sir. 


117 Q. And at the time that you gave this statement, to the best of your 


knowledge, it was true, isn't that correct? A. That's correct. 

Q. Now, you were asked by counsel various questions concerning 
that statement. Did you make this statement in about early December of 
1959 and that's from that statement there too: 

"T complained to Eleanor Fabian that I was not making 
enough money as she and Joe Fabian were only arranging five 

to ten dates a week." 

Did you make that statement? A. That's right. 

Q. All right. Is that the reason why you left and moved elsewhere ? 
A. That's true, sir. 

MR. DIETZ: Your Honor, I will object to this entire line of ques- 
tioning. 

THE COURT:| Overruled. You opened the door for it. 

MR. DIETZ: All right. 

BY MR. CAPUTY: 

Q. Now, let me ask you this question: When you returned to the 
District of Columbia in November of 1959, that was around November 8, 
1959, was it not? A. That's right, sir. 

Q. And at that time you returned after having talked to Mary on 

the telephone, was it? A. Right, sir. 

Q. And when this conversation that you had with Mary Fabian on 
the telephone was any suggestion made by her for you to return to engage 
in prostitution here? 

MR. DIETZ: Your Honor, I object. There is no testimony of any 
telephone conversation, it was by letter. 

THE COURT: Overruled. 

THE WITNESS: Yes, sir, when I got into Washington I got over to 
her house and she told me she wasn't in business and a couple of days 
after she did. 

BY MR. CAPUTY: 

Q. Did you have a telephone call in addition to a letter from her? 

A. Right. 
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Q. When you were in South Carolina? A. No, I don't believe so, sir. 
Q. Where was the telephone call? A. Oh, yes, it was in South Caro- 
lina. She let me know that the telegram was on its way. 
Q. Allright. Before your return here, did you have a discussion 
with her that when you come back here you would engage in prostitution 
here? A. Right. 
Q. Now, you returned and lived at her house on Albemarle Street? 
A. Yes, sir. 
Q. And about how many dates, prostitution dates did you have, not 


only in her house there at 4533 Albemarle — was that the address? 
A. Right, sir. 
Q. About how many prostitution dates at the request of both these 


defendants did you fill there at that house from the time that you returned 
around November 8 to the time that you left, sometine in January 1960? 
A. I'd say close to a hundred or more. 

Q. Allright. About how many prostitution dates did you fill at the 
request of both of these defendants elsewhere than at 4533 Albemarle 
Street, from the time that you returned to Washington to the time that you 
left? A. That was about 50 or 75. 

Q. Now, these dates that you have been asked about and about which 
counsel has made so much, are they an approximation at the time these 
dates named in the indictment took place? 

MR. DIETZ: Your Honor, he is leading the witness. 

THE WITNESS: Yes, sir. 

THE COURT: He is entitled to lead the witness. 

MR. DIETZ: May I state my objection, that I don't believe counsel 
has any right to cross-examine his own witness ? 

120 MR. CAPUTY: This is not cross-examination, Your Honor. 

THE COURT: Just a minute. 

MR. DIETZ: It sounds like it. 

THE COURT: Overruled. Proceed. 

BY MR. CAPUTY: 
Q. Now, specifically, on November 15, 1959, at whose spggestion 
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was it that you had a date there with Cadillac Tom? It was Frenchy's 
idea. 


Q. All right. Now, on November 20, 1959, this prostitution date 
that you had on or about November 20, 1959, this prostitution date that you 


had with the individual named Prather, whose suggestion was it for you to 
meet Prather on or about November 20, 1959? A. This was the one that 
Frenchy told me she needed money. 

Q. Who called the cab when you traveled from there to where — 

A. She called the cab and I think I told yesterday, in my designation, that 
I called the cab, I am sorry. 

Q. Now, at the time that she called the cab on this date, on or about 
November 20, 1959, the date you kept with Prather, — A. What was this 
date, again? 

Q. This date we are talking about, about November 20, 1959, when 

you met Prather, prior to meeting him, did you stop at the cleaner's 
the Atlas Cleaners? A. Yes, I did. 

Q. And when you stopped at the Atlas Cleaners, did you have a con- 
versation with the male defendant Joe Fabianich at that time? A. Yes, I 
did. 

Q. From whom was it that you learned where to meet Joe Fabianich 
to meet Prather when you stopped and talked to Fabianich? A. Joe told me. 

Q. All right. The next day, December 11, 1959, can you tell us 
whether you called the Sheraton Carlton Hotel? A. No, I didnot. He 
called there on the phone and Frenchy answered the phone and she told me 
it was a phone call for me. 

Q. Did you answer the phone then? A. No, I did not. 

Q. Did you call back? A. Yes, I did call him back. 

Q. You called the Sheraton Carlton? A. Right. 

Q. Was it at the suggestion of the female defendant Mary Fabianich 
that you called back Prather at the Carlton Hotel? A. That's right. 

MR. DIETZ: Objection again, Your Honor. 

THE COURT: I think that question is quite leading. 

MR. CAPUTY: All right. 


BY MR. CAPUTY: 

Q. You called back? A. Right, sir. 

Q. When you called back did you keep a prostitution date with him ? 
A. Right, sir. 

Q. It was on or about December 11, 1959? A. Right. 

Q. How did you travel from where you were living at that 
A. It was by cab. 

Q. Who called that cab? A. Frenchy called me that cab. 

Q. All right. Now we come back, then, to December 15, 1959. Do 
you recall on or about that date, do you recall a date with Graham Little? 
A. Ido. 

Q. All right. Now, Graham Little, how did you come to have this 
date with Graham Little around December 15 of 1959? A. Well, Joe 
called up over to the 4533 Albemarle address and I answered the telephone. 

123 Q. Did he call — what did you do after that answering the telephone ? 


A. He came over and picked me up. 


Q. All right. When he picked you up where did you go? A. I went 


to Atlas Cleaners. 

Q. Did you keep a date with Graham Little? A. I did. 

Q. Where was this date kept? A. Up on the third floor, jin the Atlas 
Cleaners. 

Q. Do you recall having a date with a person by the name of Dozier 
Willard? A. Yes, I do. 

Q. Where was that date kept? A. The Willard Hotel — no, the 
Washington Hotel. 

Q. As best as you can recall, when was that date held with Dozier 
Willard? A. I can't remember. 

Q. Would you say it was in the month of December that you held that 
date with him ? 

MR. DIETZ: I object, Your Honor. 

THE COURT: Overruled. 

MR. DIETZ: May I move for a mistrial, Your Honor ? 

MR. CAPUTY: Mistrial nothing, I am calling another wiltness. 
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MR. DIETZ: The United States Attorney is making the rulings in 

this case. 

THE COURT: The ruling is that your motion is denied. Go ahead. 

BY MR. CAPUTY: 

Q. Did you keep a date with Dozier Willard? A. Yes, I did. 

Q. And this date you kept with Dozier Willard, did you meet a bell- 
hop? A. Yes, I did. 

Q. Who was that bellhop? A. Grady. 

Q@. Other than the two dates that you talked about that you had with 
Prather, did you have another date a third date, as stated in this indict- 
ment, did you have another date ? A. I did. 

Q. Where did you have that date with him? A. I had that at the 
Cairo Hotel. 

Q. How did it come about that you had the date with Prather at the 
Cairo Hotel? A. This one here came through Joe Fabian. 

MR. CAPUTY: I have nothing further, Your Honor. 

THE COURT: Any recross? 

MR. DIETZ: May I have Your Honor's indulgence, please ? 

THE COURT: Yes. 


(Brief pause) 


MR. DIETZ: Your Honor, counsel feels that it will not recross- 
examine this witness because I will not waive my objection to the style 
and method of the cross-examination by the United States Attorney. 

THE COURT: Ali right. You may step down. 

* * * * 
JOHN THOMAS BALTZELL 
called as a witness on behalf of the Government, was duly sworn, was 
examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. John Thomas Baltzell. 


* * * * * 


Q. Directing your attention, sir, to November, 1959, around the 
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fifteenth of November, 1959, did you talk to the defendant whom you iden- 
tified as Mary Fabianich? A. On the telephone. 
Q. Did she call you? A. Yes, she did. 
Q. Will you tell us what, if anything, she said when she called you 
around that time, November 15, 1959? A. She told me that this, Mary was 
in town and wanted to know whether I wanted to see her or not. 
Q. What do you mean by that? A. Well, to have a date with her. 
Q. All right. And what kind of a date, Mr. Baltzell? A. | wouldn't 
know how to describe that kind. 
Q. Well, a sexual date? A. I suppose; yes, sir. 
Q. All right. Now, — 
MR. DIETZ: I will object to those questions as leading, Your Honor. 
THE COURT: I will overrule the objection. 
BY MR. CAPUTY: 
Q. Now you said you would want a date with this person here; is 
that correct? A. That's correct. 
Q. Now, after the telephone call, did you have a date with this person 


whom you identified and whom she asked you if you wanted a date with? 


- A. Yes, I did. 
Q. And where did you meet this person whom you identified, the 
person that you had the date with, Mary V. L. Sharp? A. Oh, at 
Eighteenth and Michigan Avenue, Nineteenth and Michigan. 
Q. Would that be near the Michigan Drugs in the District of Colum- 
bia? A. Yes. 
Q. And when you met here where did you go eventually, ultimately, 
where did you go? A. Toa motel. 
Q. And where is the motel? A. In College Park. 
Q. And at the motel in College Park — Maryland? A. Yes, sir. 
Q. ... what if anything did you do with this person with whom you 
had a date, this Mary V. L. Sharp? A. Well, see, I've had a couple dates 


with her. 
Q. Well on this date, when she called you. A. I would say we had 


intercourse. 
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Q. Did you have intercourse with her? A. Yes. 
Q. Did you pay her? A. Yes, I did. 
MR. CAPUTY: That's all I have. 
CROSS EXAMINATION 
BY MR. DIETZ: 
Q. How much did you pay her, sir? A. Oh, I would say in the 
neighborhood of $30 or thereabouts. 
Q. You didn't pay her $70, did you? A. No, I didn't. 
Q. You're sure of that? A. I'm sure. 
* * * * * 
Q. All right. Now prior to November 15, 1959, had you ever seen 
the defendant Mary Fabianich? A. Yes. 
Q. Had you ever spoken with her on the telephone? A. Oh, yes. 
Q. When you called on November 15, 1959, is it possible that some- 
one else answered the telephone ? 
MR. CAPUTY: He didn't phone. 
THE WITNESS: I didn't call. 
THE COURT: You are mistaken about the evidence. He said she 
called. 
BY MR. DIETZ: 


: a  Q. When a woman called up — 
MR. CAPUTY: Not a woman. 
THE COURT: It was the female defendant here, he stated. 
BY MR. DIETZ: 


Q. Are you positive it was Mary Fabianich that called on Novem- 


ber 15, 1959, or could it have been someone else using the name Frenchy. 
A. I'm positive. 
MR. DIETZ: That's all I would inquire. 
* * * * 
CHARLES R. PRATHER 
called as a witness on behalf of the Government, was duly sworn, was 


examined, and testified as follows: 
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DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. Charles R. Prather. 
Q. Do you, sir, know a Joseph Fabianich? A. Well, I know a boy, 
I didn't know his last name. I know a boy called Joe. 
Q. And this person called Joe, do you see him here in this court 
room? A. Yes, sir. 
Q. Would you point him out? A. This is him (pointing). 
Q. Which one of the two? A. The one in the middle. | 
MR. CAPUTY: May the record show, if Your Honor please, he has 
identified this defendant? 
THE COURT: It may so show. 
BY MR. CAPUTY: 
Q. Do you know the female seated alongside? A. No, sir; I don't. 


Q. Now directing your attention, sir — do you know a person named 
Mary V. L. Sharp, a girl named Mary V. L. Sharp? A. Well, I knew two 


girls, I didn't know what their name was, Mary Ellen or what. 
Q. Stand up. Do you know this girl? A. Yes, sir. 
MR. CAPUTY: May the record show, if Your Honor please, the wit- 
ness stated that he knows Mary V. L. Sharp? 
THE COURT: It may. 
BY MR. CAPUTY: | 
Q. Directing your attention, sir, to November of 1959, did you have 
occasion to see this person whom you have just identified, this girl? 
A. Yes, I did. 
Q. Can you tell us whether you had any dates with her, whether you 
spent any time with her? A. I had four or five dates with her. 
Q. All right. Around November, 1959, specifically around Novem- 
ber 20, 1959, did you have a date with her around that time? AJ It was 
two or three times before Christmas. 
Q. Did you have one in November, sir? A. Well, I think I had one 
every month, November, December. I don't know the dates. 
Q. One in December? A. Yes. 
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around Christmas. 

Q. Pcior to the time that you had the date with the female whom you 
identified here, did you have any conversation with the male defendant, 
Joseph Fabianich, concerning dates? A. He came to the hotel and wanted 


me to get some dry cleaning work for him and he give me a phone number 


and said, "If you call maybe I can get something for you." 

Q. Get something what? A. About a month later I called and got 
this girl over here. 

@. What did you call for? A. Isaidl wanted some company. 

Q. On November 20, 1959, did you meet this girl around that time, 
Mary V. L. Sharp, this person that you just identified? A. It was in the 
fall. 

Q. In the month of November did you meet her? A. I don't know 
what date it was. 

Q. In November you met her? A. Yes, sir. 

Q. Did you go anywhere with her, sir 2 A. Iwent to the Cairo Hotel. 

Q. And at the Cairo Hotel what, if anything, did the two of you do at 
the Cairo Hotel? A. We were intimate. 

Q. Intimate. What do you mean by that? A. We went to bed 
together. 

Q. Did you have sexual relations with her? A. Yes, sir. 

Q. Did you pay her anything? A. Yes, sir, ten dollars. 

Q. Directing your attention to December 11, 1959, did you have 
another date with this girl? A. Well, to my knowledge, I had four or five 
with her. 

Q. Well, do you recall the time? Can you tell us whether she ever 
called you, whether you ever received a telephone call from this female 4 
A. She called me. 

Q. Can you tell us whether it was around December of 1959 after 
this first date that you had that she called? A. It was around Christmas, 
59, the first of '60. 

Q. Now, where did she call you, sir? A. She called me at the 
Cairo Hotel. 
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. Did you meet her after that telephone call? A. Well, [ think so. 
. Where did you go? A. I went to my room. 
. And what did you do at your room, sir? A. We were intimate. 
. Sexual relations? A. Yes, sir. 
. Did you pay her on this occasion? A. Yes, sir. 


. Now, directing your attention, sir, to January, 1960, can you tell 


us whether you spent any more intimate time with this person whom you 
identified? A. Well, I don't know whether it was January or February but 
I spent 4 or 5 different dates with her. 
Q. And January, after Christmas, the month of January, 1960, can 
you tell us whether you had a sexual date with her ? A. Yes, sir, I was 
sexual with her every time I seen her. 
Q. Well, did you have this sexual date here in the District of Colum- 
bia, all these dates you talked about? A. Yes, sir. 
Q. Did you pay her on this occasion, January, 1960? A. |Yes, sir, 
I give her ten dollars. 
MR. CAPUTY: I have no further questions. 
THE COURT: Cross examine. 
CROSS EXAMINATION 
BY MR. DIETZ: 
Q. Mr. Prather, when you called the Atlas Cleaners are you sure 
you spoke with the defendant Joe Fabianich? A. I couldn't swear it was 
him. I just asked for Joe. 
Q. And you spoke with aman? A. I spoke to a man; yes, sir. 
Q. All right. Now, on these dates that you had with this Mary Lee 
Sharp, how much would you pay her each time? A. Ten dollars. 
Q. Did you ever pay her any more than ten dollars? A. |No, sir. 
Q. Did you ever pay her fifty dollars? A. No, she wanted fifty 
dollars but I didn't have it. 
Q. Have you ever seen her at Peggy Bennett's house of prostitution 
on 14th Street? A. Yes, sir, I seen her twice. 
Q. Is that included in what you have testified here, that you have 


seen her there and had dates with her there? A. Yes, sir, I told Mr. 


Beach I had Seen her there. 
Q. How much did you pay at Peggy's? A. Ten Dollars. 
* * * * * 
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GRAHAM STUART LITTLE 
was called as a witness by and on behalf of the Government and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. Graham Little. 
Q. Do you, sir, know a person named Joseph A. Fabianich? A. Yes, 


I do. 
Q. Do you see him here in the courtroom? A. Yes, I do. 
Q. Would you point him out? Which one of the two? A. The gentle- 
man in the middle. 
MR. CAPUTY: May the record show, if Your Honor please, that he 
has identified the defendant Joseph Fabianich? 
THE COURT: The record may show that. 
BY MR. CAPUTY: 
Q. Do you know a female named Mary V. L. Sharp? A. Yes, sir, 
I do. 
* * * * * 
Q. Now, inviting your attention to November, 1959, December, 1959, 
did you have an occasion to talk to Joseph A. Fabianich? A. Yes, I did. 
-Q. And after talking to this person, did you have an occasion to see 
Mary V. L. Sharp? A. Yes, I did. 
Q. Now, through what medium did you talk to him, sir, when you 
talked to the defendant Joseph A. Fabianich? Was that in person! or over 
the telephone? A. I talked to him in person. 
Q. And what, if anything, was said by the defendant Fabianich con- 
cerning Mary V. L. Sharp? A. He just said she was back in town. 
Q. And did he say anything else, sir, to you? Did he ask you any- 
thing? A. Well, we talked about a lot of things. 
Q. Did he ask you whether you wanted a date? 
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MR. DIETZ: I will object to that, to leading the witness that way. 

THE COURT: It is really leading but I will overrule it at this time. 
It calls for a yes or no answer. 

BY MR. CAPUTY: 

Q. What was said at the time that you talked to this person, sir — 
Strike that, please. Had you been talking to this defendant out in the hall 
here while this case has been in progress? A. Well, I have seen him. 

Q. Yes, you talked to him in the hall out here this morning, haven't 
you, sir? A. Yes, sir. 

Q. All right. Now, let's get back to the time that you had a conver- 
sation with this defendant and when he told you that Mary was back in town. 
Now, what else did he say, if anything, concerning Mary, that Mary was 
back in town? A. Well, I would like to see her. 

Q. Allright. And was any suggestion made by him as to — 

MR. DIETZ: I will object. He is leading again. 

THE COURT: Overruled. That is not leading. 

BY MR, CAPUTY: 

Q. Was any suggestion made by him concerning any date with her, 

sir? A. Well, I asked him if he would get ahold of her for me. 


Q. All right. After you saw him was that around December, sir, 


when you saw him, sir; December 15? A. Somewhere around in there. 

Q. After having this conversation concerning that Mary was back in 
town, did there come a time then, sir, that you saw Mary, the person that 
you identified? A. Yes. 

Q. And where was it that you had this conversation with him? 
A. At the Atlas Cleaners. 

@. Where is the Atlas Cleaners? A. It is on 14th Street. 

Q. All right. Here in the District of Columbia? A. Yes, sir. 

Q. After you had this conversation with him concerning Mary, did 
there come a time that you saw Mary then? A. Yes. 

Q. Was it after this conversation? A. Yes. 

Q. And did you and Mary spend any time together after you had this 

conversation with this defendant Joseph A. Fabianich? Did you 
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spend any time with Mary? A. Yes, sir. 
Q. And where did you spend the time with Mary V. L. Sharp after 
your conversation with the defendant Joseph A. Fabianich? A. Over the 


cleaners. 
Q. Over his cleaners? A. Yes, sir. 
Q. Now, what kind of time did you spend with her? What, if any- 
thing, did you do with her over the cleaners? A. I had a date with her. 
Q. What do you mean by that, sir, that you had a date with) her? 
A. Ihad a prostitution date. 
Q. All right, you had sexual relations with her? A. Yes, sir. 
Q. Did you pay her, sir? A. Yes. 
Q. How much? A. Ten dollars. 
* * * 
CROSS EXAMINATION 
BY MR, DIETZ: 
Q. Mr. Little, this girl Mary Sharp, how long have you known her? 
A. Several years. 
Q. You knew her years before November, '59, did you not? A. Yes, 


Q@. And she was an old friend of yours? A. Yes, I had known her. 

Q. Allright. As a matter of fact, did you know her as "Crazy 
Mary''? A. Sometimes referred to as "Crazy Mary", yes. 

A. And in November of 1959 you came in the Atlas Cleaners and you 
saw Joe Fabianich; is that correct? A. That is correct. 

Q. And he mentioned to you that your old girl friend, Mary Lee, was 
back in town; is that correct? A. That is correct. 

Q. And you asked him to get in touch with her, did you not? A. That 
is right. 

Q. And he went to the telephone and called her for you? A. That is 
right. 

Q. Did you hear what he said? A. No. 

Q. You didn't hear anything he said? A. No, I didn't. 

Q. All right. After that did Mary Lee come down ina taxicab? A. Yes. 
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Q. You are sure of that? A. Iam quite sure; yes. 

Q. In other words, Joe Fabianich did not leave the Atlas Cleaners 
and go down to Albemarle Street and pick up Mary Lee and bring her back 
to you, did he? A. Not to my best knowledge, because I believe I went 
down in the Temple to have a drink. 

Q. You went to a bar in the neighborhood? A. Yes. 

Q. With Joe Fabianich and had a drink? A. Yes. 

Q. While she came down in the taxicab? A. To my best knowledge, 


Q. And then you went upstairs with her? A. That is correct. 

Q. What was it on, the third floor? A. I am not sure whether it 
was the second or third floor. 

Q. Was there anyone with you? A. Yes. 

Q. Who? A friend. 

Q. Male friend? A. Male friend. 

Q. Uhuh. Did he have sexual intercourse with her too? 

MR. CAPUTY: You weren't there, were you? 

THE WITNESS: No. 

MR. CAPUTY: I object. He can't answer this question. 

THE COURT: He can't answer it if he wasn't there. 

MR. DIETZ: I don't know. 

BY MR, DIETZ: 

Q. Were you there? A. No, he was with me. 

Q. What happened after you finished with Mary Lee? What hap- 
pened to you? A. What did you do? A. Well, it was a living room and — 
It was a two or three room apartment. I sat in the living room and read 
the magazine. 

Q. All right. And your friend went in with Mary Lee? A. Yes. 

Q. Then did there come a time that you, your friend and Mary Lee 


left that apartment together? A. I am sure my friend and I left; yes. 
Q. How about Mary Lee, did she go with you? A, Iam not sure. 
I don't know where she went. 


* * * 
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Q. How long had you known Joe Fabianich prior to December of 
1959? A. I think since about 1953. 
Q. And were you friendly with him? A. Yes, we had had some 


business together. 
Q. You had some business? What was your business, gape auto- 
mobiles? A. Car business. 
Q. Had you sold him any automobiles? 
MR. CAPUTY: Lobject. What difference does it make? 
THE COURT: Sustained. 
BY MR, DIETZ: 
Q. All right, when you came around to the Atlas Cleaners|in Decem- 
ber of 1959, were you there to talk some business about automobiles with 
Joe Fabianich? 
MR. CAPUTY: I object, if Your Honor please. 
THE COURT: Sustained. 
BY MR, DIETZ: 
Q. What was your purpose in coming to the Atlas Cleaners? A. I 
came down to see him and I think we did discuss a '48 walk-in truck, 
either buying it or selling it; a '48 walk-in truck he had in the back using 
for the cleaners. He wanted to sell it. 
* * * * 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * * 
Q@. Was it not on that date when you had a talk with him that you had 
then the sexual relations upstairs with Mary V. L. Sharp? A. That is 
correct. 
* 

Cc. V. FOSTER 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. C. V. Foster. 
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, And what is your business or occupation? A. Auditor, hotel. 


. And what hotel, sir? A. Washington Hotel. 
. Is that here in the District of Columbia? A. Yes, sir. 
* * * * * 

Q. Showing you what has been marked as Government's Exhibit 1 
for Identification, I ask you to examine it and tell us whether you can 
identify the card? A. What is it? A. A registration card of D. P. 
Willard. 

Q. Is that kept in the regular course of business at the Washington 
Hotel, sir? A. It is; yes. 

Q. Does it show what date, if any, that D. P. Willard registered at 
the hotel? A. He registered December 14, 1959. 

Q. Now, do you have any check cards for that person, D. P. Willard? 
A. That couldn't be located. 

Q. What happened, sir? A. It was lost in some manner. 

MR. CAPUTY: I will offer Government's Exhibit 1. 

THE WITNESS: This card does prove the residence. He did stay 
there. 

BY MR. CAPUTY: 

Q. Where was he from? Stayed there what? A. I started to say 
this card proved he was there for 2 days, 14 and 15 December. 

Q. Does it show any other dates there? A. No, it doesn't prove 
he was there any other days. 

* * * 
GRADY DUGGINS 
was called as a witness by and on behalf of the Government, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name? A. Grady Duggins. 

Q. What is your occupation? A. Bellhop. 

Q. Where do you work? A. Washington Hotel. 

Q. Were you working there at the Washington Hotel in December of 
1959? A. Yes, sir. 
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* * * * * 
Q. Now, directing your attention, sir, to December, 1959, did you 
| 
have an occasion to see this girl whom you have just identified? |A. Yes, 


sir. 


Q. Where was it that you saw here? A. Washington Hotel. 
Q. Do you know a person named Frenchie, sir? A. Yes, sir. 
Q. Do you know her by sight or do you know a person just by that 


name? A. By that name. 
Q. Do you know that person by sight too? A. No, sir. 
Q. Now, have you had occasion to receive any telephone calls from 
a person calling herself Frenchie? A. Yes, sir. 
Q. Where did you receive the telephone calls from a persan calling 
herself Frenchie? A. At the Washington Hotel. 
Q. And do you recall when you received the telephone call|from one 
called Frenchie at the Washington Hotel? A. December. 
Q. Of 1959? A. Yes, sir. 

Q. And about how many calls did you receive from this person 
called Frenchie, sir? A. I think it was two or three. 
Q. Now, after receiving the call from her, what did this person 

Frenchie say when she called? A. She wanted to know if I knew! — could 
I make any dates for her to contact some people for her and make dates. 
Q. Allright. Now, after receiving this call from a person that you 
know by the name of Frenchie, did you call this person Frenchie? A. Yes. 
Q. And where did you get that number that you called? A, She left 
the number for me to call. 
Q. Would you be able to by any chance remember the number that 
you called? A. Iam sorry, sir, I can't. 
Q. But did you call the number that was left? A. Yes, sir. 
Q. And at the time that you called that number, did somebody 
answer that number on the other end when you called? A. Yes, sir. 
Q. Who answered it? A. Frenchie. 
Q. Did she say it was Frenchie? A. Yes, sir. 
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Q. And now at the time that you called her what, if anything, did 
you say to this person that had answered and who said she was Frenchie? 
A. What did I say? 

Q. Yes, what did you tell her. A. I told her that there was a Mr. 
Willard there at the hotel who wanted a date. 

Q. Do you recall what the full name of Mr. Willard was who wanted 
adate? <A. Yes, sir. 

- Q. What was his name? A. Dosier Willard. 

Q. And as a result of that call, can you tell us what, if anything, 
Frenchie told you when you told her Willard wanted a date? A. She said 
she would send a girl down. 

Q. Did she tell you the name of the girl she would send down? 

A. Mary something; yes, sir. 

Q. And now, did there come a time that Mary came down to the 
hotel? A. Yes, sir. 

Q. And did you see that Mary when she came down to the hotel? 


A. Yes, sir, I seen her in the lobby. 
Q. And is that the girl that you saw, the one you identified here in 
the courtroom? A. Yes, sir. 


Q. Now, where, if anywhere, did you take this girl whom you iden- 
tified as Mary after she came there? A. Itook her up to Mr. Willard's 
room. 

Q. Now, do you recall what date it was that she came down to the 
hotel and you took her up to Mr. Willard's room? A. 17th of December. 

Q. How do you recall the 17th of December that it was that she 
came? A. Iam sorry. 

Q. How do you recall it to be the 17th of December that she came? 
A. Mr. Willard checked out the next day. 

Q. Did you check him out, sir? A. No, sir, he was gone when I 

came back on duty tha evening. 

Q. All right. | And did you take her into Mr. Willard's room? 

A. Yes, sir. 
Q. And did you leave her there? A. Yes, sir. 


* * * * 
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CROSS EXAMINATION 
BY MR, DIETZ: 
Q. How much did Mr. Willard give you for this little service? 
A. Mr. Willard didn't give me anything. 
Q. Are you sure? A. Yes, sir. 
Q. Were you not paid for your service? A. No, sir. 
Q. Did you introduce this girl to Mr. Willard? A. Well, I didn't 
know the girl except when she walked in the lobby and how she looked, 
etc.; that is the first time that I had seen her. 
Q. Uhuh, And you are saying under oath that you did not receive 
any money for arranging this deal for Mr. Willard? A. No, sir. 
Q. He didn't give you five, ten, fifteen or twenty dollars? A. No, 
sir. 
Q. You never did anything like that, receive any money for| arranging 


for agirl? A. No, sir. 
* * * * * 


Q. Now, was it on this night of December 17th — you claim it was 
December 17th, 1959 — you called Frenchie yourself, did you? 
A. Frenchie called me and later on I called her back. 

Q. That same day Frenchie called you? A. Yes, sir. 

Q. And about what time was it that you first spoke to her? 

THE COURT: Do you mean when she spoke to him or he to her? 

MR. DIETZ: They spoke to each other. 

THE COURT: I know, but Frenchie called him and he called her 
back. Which have you reference to? 

BY MR, DIETZ: 

Q. Let's go from beginning to end. What time did she first call? 
A. Iwas on night duty and I would say maybe 4:00 or 5:00 o'clock. Later 
on around 6:00 or 6:30, probably 7:00 maybe, I called her back. 

Q. Prior to that date in December of 1959, had you ever spoken 
with this woman before? A. I beg your pardon. 

Q. Prior to that date of December, 1959, had you ever spoken to 
this lady before, Frenchie? A. Yes, sir, I had spoken to her. | 


Q. When did you speak to her before that? A. I can't remember. 
Once or twice she called me. 

Q. And you had never met her? A. I beg your pardon. 

Q. You had never met her prior to December 17, 1959? A. No. 

\Q. When is the first time you ever saw her? A. In this courtroom 

yesterday. 

Q. Do you know about what time it was when this Mary Lee left the 
hotel that night? A. No, I don't have any idea. I didn't see her leave. 

Q. You didn't talk to her after you left her at Mr. Willard's room; 
is that correct? A. That is right; I don’t remember seeing her. 


MR. DIETZ: That is all I would inquire of this witness. 
* * * * * 


MR. CAPUTY: The Government rests, your Honor. 
* * * * * 
(AT THE BENCH:) 
MR. DIETZ: I think it is proper at this time that counsel make 


appropriate motions. 

THE COURT: Oh, yes. 

MR. DIETZ: I move the Court to dismiss or enter judgment of 
acquittal as to both defendants as to all of the charges upon the ground that 
there is not sufficient evidence for a reasonable jury to find them both 
guilty. 

THE COURT: Well, the Court seems to think that the Government 
has established a prima facie case, therefore, your motion will have to be 
denied. 

MR. DIETZ: Now, as to the charge —I think it is the last count, 
Your Honor, the 10th count. 

THE COURT: Which? 

MR. DIETZ: The 10th count, Your Honor. 

THE COURT: Yes. 

MR. DIETZ: That on January 15th Mary Fabianich transported or 
caused to be transported Mary Sharp. 

My notes indicate that the testimony of Mary Sharp was that 
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Frenchie had nothing to do with it, that Mary Sharp made the call herself; 
this was her own date with this gentleman Prather. And it does fall — 
January 15th, 1960 — it does fall after the date that this lady ceased doing 
business at the defendants' home. By her own admissi, she moyed out 
before that. 

THE COURT: What have you to say to that? 

MR. CAPUTY: Well, my recollection is that I think she might have 
said that in her testimony, that she had nothing to do with it. I have no 
objection to that count being dismissed. 

THE COURT: Very well then, it will be dismissed. The 10th Count 
in the Indictment is dismissed. 


* * * * 


Wednesday, November 22, 1961 
* * * 
WESTON WILSON 
was called as a witness by and on behalf of the defendants and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DIETZ: 
. Mr. Wilson, would you state your full name, please? A. Weston 


. What is your trade or profession? A. Pressing and a tailor. 
. Have you ever worked for Joseph Fabianich? A. Yes. 
And did you work for him at the Atlas Cleaners? A. Yes. 
Q. Were you working for him in the years 1958, '59 and "60 up until 
the time that he sold that business? A. Yes. 


Q. Now, in the year 1958 was the Atlas Cleaners kept open late in 


the evening to pick up late hotel business? A. Yes. 
Q. And was it also kept open that way in the early months of 1959? 
A. Yes. 
Q. And what were your hours of work there? A. Hours from about 
10:00 to about 9:00. 
Q. 10:00 in the morning until 9:00 at night? A. Yes. 
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Q. All right. Now, after the early months of the year 1959 when 
the store, the Atlas Cleaners, stopped picking up the late hotel business, 
what hour would Mr. Fabianich work to in the Atlas Cleaners? A. He 
would be there every evening till around 5:00 or 6:00 o'clock; some thing 
like that. 

Q. All right, would he leave at about 5:00 or 6:00 o'clock? Would 
he leave the Atlas Cleaners about 5:00 or 6:00 o'clock in the evening? 

THE COURT: What time would he leave each day? 

THE WITNESS: In the evening. 

THE COURT: What time? 

THE WITNESS: About 5:00 or 6:00 o'clock. 

BY MR. DIETZ: 

Q. Did he work late until 9:00 o'clock, and did he come back after 
dinner after the early months of the year 1959? A. No. 

Q. You are positive of that? A. No — Yes. 

Q. Are you positive of it or not, sir? A. When he goes home he 
doesn't come back. 

* * * * 
CROSS EXAMINATION 
BY MR. CAPUTY: 

Q. Let me ask you one question, Mr. Wilson. Now, you don't know, 
do you, sir, whether on July 10, 1959, November 15, 1959, November 20, 
1959, December 11, 1959, December 15, 1959, December 17, 1959 and 
January 15, 1960, you don't know after you left work whether Mr. Fabianich 
came back to that cleaner's or not, do you sir? Do you? A. I was around 
there all the time. 


Q. When you left at 5:00 o'clock, you didn't come back anymore, 
did you? 
MR. DIETZ: I object. This witness didn't testify he left at 5:00. 
THE COURT: He said 9:00 o'clock. 
BY MR. CAPUTY: 
Q. After 9:00 o'clock were you working? A. Sometimes I stayed 
in front there. 
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Q. Can you tell me whether you worked until 9:00 o'clock on July 
10, 1959? A. July 10th? 

Q. Yes. A. Yes,I worked all the time. 

Q. I didn't ask you that. How about November 15 and November 20, 
1959? Huh? Did you work till 9: 00 o'clock those nights too? A. | Yes. 

Q. Are you certain about that or are you just guessing? A.| I ain't 


guessing. 
Q. What part of the premises did you work in, in the back? 
A. Back and front. 
Q. Now, did you know what was going on in that store every minute 
of the day? A. The place was wide open; I could see. 
Q. Did you know what was going on, who was using the phone and 
things like that? A. Anybody could use the phone. 
Q. I didn't ask you that. Did you know who was using the phone? 
THE COURT: Where was the phone, in the front? | 
THE WITNESS: Front. I could see. You could see the stand there. 
THE COURT: And from where you were working in the back you 
could see? 
THE WITNESS: I was standing by the pressing machine, but every 
evening I would be in the front sewing. I would press clothes in the 
morning and sew right here (demonstrating) and the telephone was right 
there (demonstrating). 
THE COURT: When you were pressing clothes in the back} could 
you tell whether anybody was using the phone in the front? 
THE WITNESS: Yes, I could see them at the phone booth. |No, it 


wasn't a booth. 
* * * * 


REDIRECT EXAMINATION 
BY MR, DIETZ: 

Q. Mr. Wilson, there is one entrance to the Atlas Cleaners and a 
separate entrance to any other part of the building? A. The Atlas 
Cleaner's doesn't have nothing else to do with anything else there. 

Q. Is there just one entrance to the cleaner's and another entrance — 
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MR. CAPUTY: Let him testify, Your Honor. I object to him putting 
the exact words in the witness’ mouth. 

THE COURT: Don't lead the witness. 

BY MR. DIETZ: 

Q. Mr. Wilson, from the entrance is there any other way to go to 
any other part of the building? A. You can go through the store but no- 
body goes through those tall wooden stairs. 

Q. Where is the entrance to these tall wooden stairs? A. In the 
back, but nobody uses them. 

* * * * 
FRANCIS JOSEPH HARKINS 
was Called as a witness by and on behalf of the defendants and, having 
been first duly sworn, was examined and testified as follows: 
* * * * * 
DIRECT EXAMINATION 
BY MR, DIETZ: 


Q. Now, Mr. Harkins, will you state your full name, please? 


A. Francis Joseph Harkins. 

Q. Now, when'you answer the questions, please speak up in a loud 
voice. Speak slowly and speak clearly and distinctly. Do you know Joe 
Fabianich? A. Yes. 

Q. Have you ever worked for him? A. Yes. 

Q. How long did you work for him? A. About seven years. 

Q. Did you work for him at the Atlas Cleaner's in 1958 and 1959 
and up until it was sold in 1960? A. Yes. 

Q. Do you know the lady, Mary Lee Sharp? A. Yes. 

Q. In November of 1959 did Mary Lee Sharp return from the South 
to live at Joe Fabianich's home? A. That is right. 

Q. Is that 4533 Albemarle Street? A. That is right. 

Q. Were you living at that address at that time? A. I stayed there 
about — I think I was living between there and the cleaner's. 

Q. All right. Now, can you tell us about when in November of 1959 
Mary Lee Sharp came to live at Mr. Fabianich's house, 4533 Albemarle 
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Street? A. I believe it was about the second week. 
Q. InNovember? A. In November. 
Q. Allright. Now, when she came to reside there, what was your 
relationship with her? A. Iwas going with her at the time. 
Q. Were you her boy friend? A. At the time; yes, sir. 
Q. Allright. Now, did there come a time that her husband, Mr. 
Sharp, returned from the South? A. That was some time in December, I 
believe, he came up. 
Q. All right. And where did he come to reside? A. At Albemarle 
Street. | 
Q. All right. Then did there come a time that he left Albemarle 
Street to live some place else? A. Yes. . 
Q. Where did he move to? A. He moved on the third d floor of the 


dry cleaner's. 
Q. ‘the third-floor apartment above the Atlas Cleaner's? |A. Above 


the cleaner's. 
Q. All right. Now, were you ever present when any telephone calls 
were made or received by Mary Lee Sharp? A. Yes. 
Q. Have you ever heard the name Cadillac Tommy? A. Ves. 
Q. Can you tell us about any telephone call in the middle of Novem- 
ber of 1959 between Mary Lee Sharp and Cadillac Tommy? A. Well, one 
day I came home for lunch. It was around 2:30 in the afternoon. 
She was talking to somebody on the phone by the name of Tommy. 
Q. All right. Was Mary Fabianich present at that time? | A. She 
was in the house but she wasn't in the room. 
Q. Allright. To your knowledge, did Mary Lee Sharp ever make 
any other telephone calls regarding prostitution dates? A. Well, all the 
time the phone would be ringing asking for her; different people would call. 
Q. All right. Did you ever hear any of the conversations? A. Iwas 
present in a few of them but I never took any words to heart as jfar as that 
goes. 
Q. All right. Now, during the year 1958 through the early months 


of 1959, what hours was the Atlas Cleaner's open? 
* * * * 
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Q. You may answer the question. A. Yes we opened at 8:00 o'clock 
in the morning and closed at 2:00 in the morning. 

Q. What was the purpose of closing at 2:00 in the morning? 

MR. CAPUTY: I object. It calls for a conclusion and mental 
processes on his part, and I object to the form of that question. 

THE COURT: Sustained. 

BY MR, DIETZ: 

Q. Were you ever present when Mr. Fabianich made a trip to the 
Sheraton Carlton Hotel? 

MR. CAPUTY: I object to that question as leading; and I object to it. 

THE COURT: It is leading. Sustained. Don't lead the witness, please. 

BY MR, DIETZ: 

Q. Did there come a time that you and Joe Fabianich were at the 
Sheraton Carlton Hotel? A. Yes. 

Q. For what purpose were you there and with whom did you speak? 

MR. CAPUTY: Again I object to what purpose he was there. 

THE COURT: I think the time should be mentioned too in that ques- 
tion. I will sustain it on that ground. 

BY MR, DIETZ: 

Q. Allright. About when? What year and with whom did you speak 
at the Sheraton Carlton Hotel? A. We spoke to a bellhop there and then I 
spoke also to the assistant manager. 

Q. All right, well, tell us in your own words just what happened from 
the time you came in there and what was done by you and Mr. Fabianich 
and what was said. A. In other words, we had cards printed. 

Q. Cards for what? A. For the service. And we placed the cards 
with the bellhops or left them at the desk. 

Q. What did the cards say? A. In other words, it would state our 
hours at the cleaner's, that we had overnight service for travellers coming 
into town. 

Q. All right. And what was said by you or Mr. Fabianich to this 
bellhop at the Sheraton Carlton Hotel? A. Just the hours we picked up and 
the hours we delivered them back and prices. 
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Q. Was there any conversation regarding procuring any women or 

anything like that? A. None whatsoever. 

Q. During 1959, after the Atlas Cleaner's ceased this late cleaning 
pickup service, what time would Mr. Fabianich work to at the Atlas 


Cleaner's? A. He would always leave in time for dinner at home with the 


wife and children. That would be approximately 5:30 or quarter to 6:00 at 
the latest. 

Q. All right. Who closed up the Atlas Cleaner's after Mr. |Fabianich 
left? A. It would usually be his brother Phil, and when Mr. Webb Sharp 
started he took care of it. 

Q. Is that Webb Sharp, the husband of Mary Lee Sharp? A. Yes, sir. 

Q. Now, were there ever any telephone calls at the Atlas Cleaner's 


asking for Joe in the evening when Mr. Fabianich was not there?/ A. Not 
that I can recall offhand. 

Q. Allright. If there were ever any telephone calls while you were 
there asking for Joe, who would answer the telephone? A. Usually myself 
or Phil, if he was there. 

Q. Would you or Phil or Webb Sharp take the orders for whatever 
the telephone calls requested? A. Yes. 

Q. Can you tell us when Mary Lee Sharp ceased to live at the home 
of Joe and Mary Fabianich at 4533 Albemarle Street? A. I would say 
about a week and a half or two weeks before Christmas. 

Q. Of what year, 1959? A. ‘59. 

Q: And do you know where she went to live and work after| that? 

. No. 
* * * * * 

Q. Mr. Harkins, do you know a gentleman named Graham [Little? 
A. Yes, I know him. 

Q. And has he ever had any business with Mr. Fabianich that you 
know of? A. Just the only business that I know of is when he bought a 
car from him. 

Q. Mr. Fabianich did what? A. Bought a car from him. 


Q. From Mr. Little? A. From Mr. Little. 
* * * * 


Q. Has Mary Lee Sharp ever come to the Atlas Cleaner's? A. Yes, 


she came quite often. 

Q. What would she do there and about what time would she come 
there? A. As close as I could recall it, I would say it was 5:00 o'clock, 
5:30 or 6:00; somewhere in there. She would hang around and wait for 
phone calls. 

Q. Wait for phone calls, did you say? A. That is right. 

Q. Did she ever receive any telephone calls there? A. Quite a few. 

Q. And was this in November and early December of 1959? A. That 
is right. 

* * * 
CROSS EXAMINATION 
BY MR. CAPUTY: 
* * * * * 

Q. Where were you living in December of 1959? A. In 1959 I was 
between either Albemarle Street or upstairs over the cleaner's. There 
are two apartments. 

Q. Well, did you live on Albemarle Street? A. Yes, I lived there. 

Q. How long did you live on Albemarle Street? A. Oh, let's see. 
I am trying to remember the exact date I left there. It was after Christ- 
mas, I believe, '59. 

Q. Did you live there in November, 1959? A. Yes. 

Q. Did you live there steadily? A. Well, in other words, the way 
we had the hours at the cleaner's, I would break it up and say maybe 3 or 
4 days a week. 

Q. You would live there and sleep there maybe 4 days a week? 

A. That is right. 

Q. And sometimes longer than 4 days aweek? A. Sometimes. 

Q. Yes. Did you regard 4533 Albemarle as your residence? 
A. I did. 

Q. And not the Atlas Cleaner's; is that correct? A. Yes. 

Q. Who else in addition to you lived on Albemarle Street in Novem- 
ber? A. In November? 
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Q. Yes. A. It was Joe, his wife and children, Mary Lee, 


myself; 


and then towards the latter part -- I don't know if I can recall exactly — 


it was either November or December his aunt moved in and — 

Q. All right. 

MR, DIETZ: He hadn't finished his answer. 

MR, CAPUTY: Finish it. 

THE COURT: Finish it. 

THE WITNESS: The aunt and father and brother. 

BY MR. CAPUTY: 

Q. They all lived there? A. Yes. 

Q. It was a big house? A. It was a big house. 

Q. When did Mary V. L. Sharp move there? A. I believe 
second week in November. 

Q. Around the 8th of November, would you say; huh? A. 
say maybe the 10th. 


it was the 


J would 


Q. And she lived there every night up until — When did you say, the 


middle of December? A. Yes. 


Q. Did she move out of there around the end of January, 28 January, 


1960? Isn't that when she moved out? A. When? 


Q. Isn't that when she moved out, around the 28th of January, 1960? 


A. Iknow definitely she wasn't living there at Christmas time. 
Q. Where was she living? A. I have no idea. 
Q. Do you know what her line of work is? A. Her line of 
Q. Yes. A. Not at the present. . 


work? 


Q. Do you know what her line of work was, Mary V. L. Sharp, in 


November and December? Were you living there and was she living there 


then? A. I did. 


Q. What was her line of work? A. I believe she was in prostitution. 


Q. Do you believe or do you know? A. I know. 


Q. Allright. Now, there were a lot of prostitution dates filled at 


4533 Albemarle Street when you were living there in November, 


1959, 


weren't there? Weren't there prostitution dates filled there at 4533 Albe- 


marle Street during November and December, '59, when you were living 
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there? A. I believe if you say they were. 

Q. Iam asking you. A. I didn't overhear the conversation over the 
telephone. 

Q. That is not my question. 

THE COURT: Answer the question. Answer it if you can. 

BY MR. CAPUTY: 

Q. Weren't there prostitution dates filled there in November and 
December, 1959? A. I believe there were. 

Q. Yes, quite a few of them, weren't there? A. I don't know them all. 

Q. You don't know them all, you say. A lot of people came there and 


prostitution dates were filled? A. As far as lam concerned, Mary 


Lee would give the number to everybody. 

Q. That is not my question, Mr. Harkins — whatever your name is. 
During the period of time that you were living there and all of these people 
were living there that you enumerated, there were a lot of prostitution 
dates filled on Albemarle Street, weren't there? A. There were a lot filled 
in the house, do you mean? 

Q. Yes. A. No, never. 

Q. What do you mean? What did you mean a while ago when you said 
there were prostitution dates filled? A. Do you mean taking place at the 
house? 

Q. Yes. You understand what I mean by that, don't you, Mr. Harkins? 

MR. CAPUTY: If Your Honor please, I object to the way counsel — 

MR. DIETZ: This counsel hasn't said anything. 

MR. CAPUTY: I don't mean that. Sit down. 

THE COURT: Here, no sidebar remarks. 

MR. CAPUTY: I object to the way the defendant — He didn't give 
me a chance to finish. The defendant is gesticulating. 

MR. DIETZ: If he is going to accuse counsel of anything — 

THE COURT: Be seated. 

MR. CAPUTY: I didn't mean to accuse counsel. If you had given me 
a chance to finish it I would have corrected it. It was the defendant, and I 
object to the way he is gesticulating. He has been gesticulating this way 
(demonstrating). 
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THE COURT: Well, I will watch him from now on myself and I will 
ask the Marshal to keep his eye on him too and let me know. Here, now, 
we are through. 

MR. CAPUTY: I didn't mean counsel, if Your Honor please. 

MR. DIETZ: Your Honor — 

THE COURT: He said that and he is sorry he said it, and he didn't 
intend to say it. You know Mr. Caputy long enough. 

MR, DIETZ: Ten years I know him. 

THE COURT: Now, go ahead. 

BY MR. CAPUTY: 

Q. Now, didn't you say a while ago in answer to my question that 
there were prostitution dates filled on the premises? A. I was confused. 

Q. You are confused? A. I say the question had me confused. 

Q. Oh, it got you. All right. Now, let me ask you, did Mary V. L. 
Sharp go out of the premises at 4533 Albemarle Street, to your knowledge, 
to fill prostitution dates elsewhere? Did she get calls there to go out? 

A. She received calls there. 

Q. Yes. And you knew they were prostitution calls that she was 
getting there? A. Well, 1! didn't examine everything she done, as far as 
that goes. 

Q. Now, did you answer the phone in the house? A. I would answer 
the phone when I was there. 

Q. And did you answer the phone all the time when you were there? 
Were there other people there? A. That is right. 

Q. Now, did Mary Fabianich ever answer the phone there? A. Any- 
body who was close to the phone would pick it up. 

Q. Do you know whether Mary Fabianich on November 20, 1959, 
answered the phone in the premises there when her husband called, the 
defendant Joe in this case? You don't know that, do you? A. I would say 
no. 

Q. Now, you weren't there at the time, November 20, 1959, when 

Joe Fabianich called Mary and told Mary, his wife, to send Mary 


Sharp down to the Atlas Cleaner's, were you? A. I wasn't there. 
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Q. Now, you don't know about that, do you; is that correct? A. I 
have no idea. 


Q. Now, let's go to November 15, 1959. Were you at home when 
Mary Fabianich called Cadillac Tommy, a Mr. Baltzell? A. I said before 
I was in there at lunch time and I heard her talking on the phone to Tommy. 


Q. What day was it? What date? A. She talked to him several 
times. I couldn't know what date it was. 

Q. She talked to him many times; is that correct? A. That is right. 

Q. You don't know whether you were home on November 15, 1959, 
when she talked to Cadillac Tommy, do you? 

MR. DIETZ: Well, who is she, Your Honor? 

MR. CAPUTY: Mary Fabianich, that is about whom I am talking, the 
defendant in this case. 

BY MR. CAPUTY: 

Q. You don't know that, do you? A. I wasn't in the house all day. 

Q. Do you, of your own knowledge, know whether this defendant 
Mary Fabianich had a conversation with Cadillac Tommy on November 15, 
1959? A. I don't know that, sir. 

Q. You don’t know that. All right. You were home at all times when 
she had conversations with Cadillac Tommy, were you? A. No. 

Q. And you don't know whether Cadillac Tommy called her or 
whether she called Cadillac Tommy; is that correct? 

MR. DIETZ: Your Honor, I ask that the word "her"! — 

MR. CAPUTY: Iam referring to the defendant. 

THE COURT: The jury understands and the Court understand, and 
you should understand it is in reference to Mary Fabianich. 

MR. DIETZ: I want to make sure the witness understands it. 

THE COURT:| The witness understands it, of course he does. 

BY MR. CAPUTY: 

Q. Well now, can you tell me, sir, whether you were ever at home 
when the defendant Mary Fabianich had a conversation with a bellhop at 
the Washington Hotel? A. I was never there. 


* * * * 
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REDIRECT EXAMINATION 
BY MR, DIETZ: 
Q. Were you present, sir, when Mary Lee Sharp spoke to Cadillac 
Tommy? A. Yes. 
Q. Now, just to be sure, during November and December of 1959, 
did Mary Lee Sharp ever have prostitution dates at 4533 Albemarle 
Street wherein she went to bed with a man there? A. Never. 
Q. And you are positive of that? A. Positive of it. 
Q. All right. Now, during that period of November and half of 
December of 1959, did Mary Lee Sharp make her own telephone 
calls for prostitution dates away from 4533 Albemarle Street? A. What 
she would do, anybody she met she would give the phone number and they 
would call her, and in the meantime she would call them back. 
Q. And this was for the purpose of prostitution? A. I have no idea 
of that. 
* * * 
RECROSS EXAMINATION 
BY MR, CAPUTY: 
* * * * * 
Q. Now, do I understand you correctly, sir, that you stated that 
you and the defendant Joe Fabianich had gone and talked to somebody at 
the Sheraton Carlton Hotel? A. We talked to everybody in all the hotels. 
Q. Who did you talk to at the Sheraton Carlton? A. A bellhop. 
Q. What is his name? A. I don't know. 2 
* * * * * 
Q. Do you recall what days you were down there at the Sheraton 
Carlton and talked to the people there? A. I can't recall. 
Q. Can you mention the name of a bellhop or doorman at the 
Sheraton Carlton? Was he a bellhop or doorman? A. I took it for 


granted he was a bellhop. He could have been a doorman; I don't know. 


Q. Would this refresh your recollection? Would the person work- 
ing there be called Charles Prather? A. I heard the name mentioned. 
Q. Was that the fellow with whom you and Fabianich talked? 
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A. I believe that was his name. 

Q. All right. And on this occasion you just went down with him to 
solicit business? A. That is right. 

Q. No solicitation of prostitution business? A. None at all. 

Q. Now, as a matter of fact, it was Fabianich that said to Prather 

that he could supply all his wants, including prostitution dates, isn't 
it? Isn't that a fact, that Joe Fabianich said to Prather that he could 
supply all his wants, including prostitution dates? A. Not while I was 
there. 

Q. Now while you were there. You weren't there all the time when 
he was talking to him; isn't that right? A. Well, we went in and most of 
the conversation, all but the time I walked to the desk, which was about a 
matter of a second. 

Q. You weren't there all the time when Joe Fabianich was talking 
to Prather, if you were there at all? A. I was there. 

Q. But you weren't there all the time? A. All but the time I 
walked to the desk. 

* * * * 
REDIRECT EXAMINATION 
BY MR, DIETZ: 
Q. How many seconds did it take you to walk to the desk and come 


back to where Joe and the bellhop were standing? A. The time to walk 


over and sit down. 

Q. One or two seconds? A. About that. 

Q. And all that conversation other than what occurred in that one or 

two seconds you heard? A. That is all. 

Q. The way I walk from this chair to this chair (demonstrating); is 
that how slow? A. I walk fast. 

Q. It didn't take you as long? A. Just about. 

* * * * 
DORETHA LEWIS 

was called as a witness by and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. DIETZ: 
Q. Would you state your full name, please? A. Doretha E) Lewis. 
Q. Where do you reside? A. 844 Executive Street, Southeast. 
Q. All right, Miss Lewis, do you know a lady named Mary Lee 
Sharp? A. Yes, I do. 
Q. And when did you first meet that lady? A. I met her after — in 
154, about August, the last part of August or the middle part of August. 


Q. And what were the circumstances of your meeting this lady? 


A. Well, I had just moved here from Richmond, Virginia, and I didn't have 
any too much means of support and I was living with my father and I had 
three children and I just had this young baby — 

THE COURT: That is allirrelevant. Please answer the question 
and nothing else. Volunteer no statements. 

BY MR, DIETZ: 

Q. What were the circumstances? 

THE COURT: How did you meet her? Please answer. 

THE WITNESS: I was walking down 9th and M — 

THE COURT: It doesn't matter how you were going. How did you 
meet her? 

THE WITNESS: She was riding down a street in a car with a friend 
of hers named Mr. Smith and they stopped by and called me over to the car. 

BY MR. DIETZ: 

Q. What, if anything, was said at that time by Mary Lee? |A. She 
asked me was I a working girl. And I asked her what did she mean and I 
told her I just moved here from Virginia. And so she asked me where was 
I going and I said to my father's. And she asked me did I want to go with 
her. And I said what did she want me to go with her for. And she said I 
could make some money. And so she and this friend of hers they talked 
to me for about 15 minutes and finally enticed me to go with them. 

MR. CAPUTY: I object, if Your Honor please. 

THE COURT: Sustained. 
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BY MR, DIETZ: 
Q. Did you go with them? A. Yes, I did. 
Q. And what resulted from your meeting Mary Lee? A. Well, we 


went with this man and we were supposed to — 

MR. CAPUTY: I object to all this. It has got nothing to do with the 
charges in this indictment. 

108 MR. DIETZ: I think this has. 

THE COURT: One minute. I think I can see what counsel is driving 
at, and that is attacking the character of this woman Mary. 

MR, DIETZ: Yes, sir. 

THE COURT: But have her answer your questions and not make 
speeches that her arm was twisted and stuff of that kind. I won't stand 
for it. 

BY MR. DIETZ: 

Q. What resulted from your first meeting with Mary Lee Sharp? 

THE COURT: What happened? What was the result? 

THE WITNESS: This man gave us — 

THE COURT: What was the result? What did he do or you do? 

THE WITNESS: She asked me to have a date with a man with her. 

BY MR, DIETZ: 

Q. What kind of a date? A. A sexual date. 

Q. All right, did you receive any money as a result of this sexual 
date? A. Yes, he gave us $25.00 each. 

Q. And then after that first meeting did you ever see Mary Lee 

Sharp again? A. Yes, she lived with me. 

Q. All right. And how did that come about? Where did you go to 
live with her? A. Well, first I had an apartment — 

THE COURT: Where did you go to live with her? 

THE WITNESS: She moved in with me. 

BY MR. DIETZ: 

Q. Where was that? A. 4709 Jay Street, Northeast. 

Q. Was that in 1954? A, This was about the first part of '55 then. 

Q. All right. Now, what, if anything, did Mary Lee Sharp do in 
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regard to dates, prostitution dates, when she was living with you? 
A. Well, she was out in Maryland. 

MR. CAPUTY: Your Honor, I object. She is an avowed prostitute. 
It makes no difference whether Mary Lee Sharp had dates in '55 and '56. 

MR. DIETZ: It does because that lady testified she became)a 
prostitute in '56 when she met Joseph and Mary Fabianich. 

THE COURT: I do not think that is the record. As I recall [the 
record, she was one before she went down there to Carolina. 

MR. DIETZ: No, in '56. My recollection is that she testified that 
in 1956 she went to live with Mary and Joseph Fabianich and that was the 
first time she ever became a prostitute. 

THE COURT: Prior to the time she went to Carolina? 

MR. DIETZ: Yes, that was her testimony. And that is the reason 
we brought this witness in, to show that Mary Lee Sharp was a prostitute 
in 1954 and 1955. I think we have that right. 

THE COURT: Go ahead. ‘he objection is overruled. 

BY MR, DIETZ: 

Q. All right, would you tell us what Mary Lee did in regard to 
prostitution dates with you in 1954 and 1955? A. Well, she worked at a 
colored place on North Capitol Street at a lady's house named C stello 
and I didn't go there, but she brought fellows from there to see me. And 
she brought fellows, I think, from Marlborough, Maryland. She said I 
couldn't go to Maryland because I was colored and they wouldn't accept me. 

Q. Did you ever have any conversation during that period of time 
with Mary Lee about how to treat the police in regard to prostitution dates? 

MR, CAPUTY: I object. 

THE COURT: It calls for a yes or no answer; that is all. 

THE WITNESS: Yes, I did. 

THE COURT: All right, you can't relate it because it is hearsay. 

MR. DIETZ: May I take exception? 

THE COURT: Of course. There is an exception without your saying 


so. That is automatic to every ruling of the Court. 
* * * * 
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CROSS EXAMINATION 
BY MR. CAPUTY: 
Q. You claim you started to become a prostitute in '54 after you 


came here from Richmond; is that what you said? A. Yes, sir. 


Q. Were you a prostitute in Richmond too? A. No, sir. 
. You started here; is that right? A. Yes, sir. 
. And that was in '54and'55? A. Yes, sir. 
. And are you still a prostitute? A. No,Ilam not. 
. When did you quit? A. I stopped for quite some time now. 
Q. What do you mean by quite some time? A. It has been about 
two years. 
Q. So that you have been a prostitute then till 1959? A. Off and on. 
I work most of the time. 
* * * * 
MR. DIETZ: That is all that I would inquire. 
THE COURT: Have you anything further? 
MR. CAPUTY: May she remain for a few minutes while I look into 
something? 
THE COURT: Sne may. Do you want her to remain in the courtroom 
or in the witness room? 
MR. DIETZ: You may have a seat out here (indicating). May I have 
Your Honor’s indulgence, please? 
THE COURT: Surely. 
r * * * * * 
MR. CAPUTY: May I recall that witness, if Your Honor please? 
THE COURT: You may. 
MR. DIETZ: Is this witness being recalled as a Government witness? 
THE COURT: No, this is a further cross-examination. 
MR. CAPUTY: I asked her to remain to check something, if Your 
Honor please. 
THE COURT: Miss Lewis. 
THE DEPUTY MARSHAL: Resume the stand. You are still under 
oath, Miss Lewis. 
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RECROSS EXAMINATION 
BY MR. CAPUTY: 
Q. Where did you say you lived? A. 844 Executive Street; South- 
east. 
Q. Now, when did you say that you quit prostitution? A. Ijdon't 


know a definite time. 
Q. Did you say two years ago; is that what you said? A. It has 


been a good ten months. 
Q. Didn't you say in answer to my question that it was about two 


years ago that you quit prostitution? A. Yes. 

Q. Allright. And weren't you arrested on October 27, 1961, just 
recently for operating a disorderly house at 844 Xenia Street, Southeast; 
and isn't that case still pending? 

MR, DIETZ: I object, Your Honor. 

THE COURT: Overruled. 

MR. DIETZ: May I state my ground, Your Honor? 

THE COURT: No. 

MR, DIETZ: He said arrested, not convicted. 

THE COURT: I don't care to hear from you. Please sit down. 
That is a perfectly proper question in cross-examination. 

BY MR, CAPUTY: 

Q. You said you were through with prostitution. Weren't you 
arrested for operating a disorderly house at 844 Xenia Street on October 
22nd, and isn't that matter pending? A. On a warrant. 

Q. So you were arrested for operating a disorderly house, right? 
A. Iwas arrested, yes. 

Q. All right. And it is pending. Now, weren't you in the District 
of Columbia on 11/23/60 convicted of sodomy? A. I was not convicted of 
sodomy. 

116 Q. And vagrancy. You were arrested for it and convicted, The 
police inspector is checking on it for me. Weren't you arrested|for it? 

THE COURT: What date? 

MR. CAPUTY: 23d of November, 1960. 
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THE WITNESS: I was arrested. I wasn't hustling then. 
BY MR, CAPUTY: 
Q. You weren't hustling? A. No, I wasn't. 
Q. Now, on July 9, 1960, weren't you arrested for operating a 
disorderly house? 
MR, DIETZ: Your Honor — 
THE COURT: Your objection will go to all this line of testimony 
put the Court considers it proper cross examination. 
BY MR. CAPUTY: 
Q. Weren't you arrested on July 9, 1960, for operating a disorderly 
house too? A. It was dismissed. 


Q. You were arrested for operating a disorderly house? A. Yes, 


I was. 

MR. CAPUTY: That is all I have, Your Honor. 

THE COURT: Have you any redirect? 

MR, DIETZ: No, I have no redirect. 

* * * * * 

MR. DIETZ: Your Honor, at the close of the Government's case I 
made a motion on each of the counts for judgment of acquittal. Raving 
had the opportunity over the weekend to go over this case again an 7 give 
it some more thought and further study, at this point lam going to renew 

my motion. 

THE COURT: Do you think you are doing it at the proper time? 
Your case is being put on now. 

MR. CAPUTY: Let him wait until his case is over. 

THE COURT: Certainly; you will have to. 

MR. DIETZ: I could show, Your Honor — 

THE COURT: You couldn't show me nothing. I have already ruled 
and I believe the Government has established a prima facie case. If you 
want to renew it after all your evidence is in you may. 

MR, DIETZ: I can do it then. 

THE COURT: That is the proper time to do it, not now. 

MR. CAPUTY: Not in the midst of his case. 


THE COURT: All right. 
MR. DIETZ: Thank you, Your Honor. 
* * * 

JOSEPH A. FABIANICH, 
co-defendant herein, was called as a witness in his own behalf and, 
having been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. DIETZ: 

Q. Now, Mr. Fabianich, in answering the questions, please speak 
up in a loud voice. Try to speak slowly and clearly. Now, would you 
state your full name and your address, please? A. Joseph A. Fabianich, 
4132 Georgia Avenue. 

Q. Now, Mr. Fabianich, are you married? A. Yes, Iam. I have 
my wife Mary and five small children. 

THE COURT: You were just asked if you were married. It doesn't 
matter how many children you have. Go ahead now. 

BY MR. DIETZ: 

Q. Now, Mr. Fabianich, in 1950 were you — Did you go to jail for 
housebreaking and larceny ? 

MR. CAPUTY: I object. Just a moment. He can't impeach his 
own witness. That is my prerogative, if Your Honor please. 

THE COURT: He can't ask questions of the witness that might 
reflect upon his credibility. 

MR. DIETZ: I am not trying to impeach him. 

THE COURT: That is a matter the jury would be instructed on if 

it goes to the jury, that that is only to be considered in the light of 
his credibility. The objection is sustained. 

BY MR. DIETZ: 
* * * * * 

Q. Now, Mr. Fabianich, you have been present in Court and heard 
the testimony in this case, have you not? A. Yes, I have. 

Q. All right. Now, regarding Count One of this case, July 10th, 


1959. It is alleged that you caused Mary Ann Pearson to be engaged in 
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prostitution, or be transported for prostitution with Sam Benewitz. 
Would you tell us just what happened on that occasion? A. Yes, sir, I 
would be glad to. The real truth of this particular situation — 

MR. CAPUTY: May I ask that be stricken? 

THE COURT: That may be stricken. The matter of truth or falsity 


is a matter for the jury. You are sworn to tell the truth, so you needn't 


state it. 
BY MR. DIETZ: 

Q. Tell us what happened on that occasion. A. I had met Mary 
Ann previously with a private detective who used to go with her, and off 
and on, you know, we were friends and we would sit and have drinks, etc. 
Well, Sam I have known — 

Q. Is that Sam Benewitz? A. I have known for about 10 years. 

MR. CAPUTY: Just a moment. I object, if Your Honor please. 
Let him get down to answering this question concerning this count. 

THE COURT: Answer the question. 

THE WITNESS: Your Honor, I can't — 

THE COURT: Here. How long have you known Sam Benewitz? 
That is the question. 

THE WITNESS: I have known him about 10 years. 

THE COURT: Period. Now, go ahead. 

BY MR. DIETZ: 

Q. In what capacity did you know Sam Benewitz? A. He used to 
own a market next corner to mine. Ihada market at 14th and T for 
years and we used to be friends. 

MR. CAPUTY: I ask all that be stricken. 

THE COURT: I have already instructed the witness and I will con- 
tinue to instruct him. Just answer the questions and don't add any trim- 
mings to it. 

BY MR. DIETZ: 

Q. Now, did you have occasion to see Sam Benewitz some time in 
July of 1959? A. Yes. 

THE COURT: That is it; you have seen him That is the answer. 
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109 
BY MR. DIETZ: 
Q. In July of 1959 what, if anything, happened as a result of your 
seeing Sam Benewitz? What did you do regarding Mary Ann Pearson? 
A. Mr. Dietz, some of these questions I can't answer by yes or no. 
I have to be able to tell the truth in my own words. 
THE COURT: Please answer the question. You can understand 
the question. 
MR. CAPUTY: If Your Honor please, I ask that this witness be 
admonished. I ask that that statement, "I have to be able to tell|the truth,” 
be stricken. He is on the stand for that purpose. 
THE COURT: It is stricken. The Court has already admonished 
him and the Court will continue to admonish him. 
BY MR. DIETZ: Q. All right. Now, Mr. Fabianich, what, if 
anything, was said to you by Sam Benewitz in July of 1959 regarding his 
home life? A. Sam was having his difficulties with his wife and he used 
to come by the cleaner's occasionally, because I said we are friends for 
many years back. 
MR. CAPUTY: Just a moment. I ask that all this be stricken. It 
has got nothing to do with this 1st Count of this Indictment; the home life 
of Sam Benewitz has nothing to do with that count. 
THE COURT: I will overrule that, it may. I have overruled it. 


* * * * * 


BY MR. DIETZ: 


Q. Now, go ahead and tell us what was said by Sam to make you 


make this telephone call to this girl. A. Sam would come by the 
cleaner's and he was telling me of his difficulties, etc., and as [ say, he 
was a very good friend of mine. So Sam was just miserable; he always 
was — 

MR. CAPUTY: I ask that that be stricken, Your Honor. 

THE COURT: It may be stricken. 

BY MR. DIETZ: 
Q. What, if anything, did he tell you? 
THE COURT: What did he tell you and what did you do? | That is 


the answer. 


BY MR. DIETZ: 

Q. Did he ask you to do anything? What did he tell you? A. He 
asked me if I knew a nice girl he could go out and have dinner with and 
have her go to the movies. AndI said, I think so, I know this girl, and I 
called her where she works at Judd and Detweiler, a secretary, andI 


said, Sam is a very good friend of mine and I would appreciate it if you 


would go out with him and have dinner and go to the movies. And she said, 


fine, give him my phone number, and I did, and that was the end of that. 

Q. Did you have any conversation with Mary Ann Pearson at that 
time regarding arranging a prostitution date with Sam Benewitz? 
A. None at all. 

Q. Did you have any money from Mary Ann Pearson? A. No, be- 
cause there was no such thing. 

THE COURT: No is the answer. 

BY MR. DIETZ: 

Q. All right, did you receive any money from Sam Benewitz? 

MR. CAPUTY: Just a moment. Pecuniary gain under the law — 

MR. DIETZ: Your Honor -—- 

MR. CAPUTY: Just a moment. 

THE COURT: One minute. 

MR. DIETZ: May we approach the bench? 

MR. CAPUTY: I can make my objection. 

THE COURT: Make your objection. 

MR. DIETZ: This is a statement of the law. 

THE COURT: Come here. You may approach the bench right now, 
both of you. 

(AT THE BENCH:) 
THE COURT: I want you to understand that you must never break 
128 into an objection. If you have anything to say afterwards and I want 

to hear it I will ask you for it. Now, do that from now on. Do you under- 
stand me? There has been a lot of sidebar stuff here I am not going to 
stand for. Conduct yourselves as you should. 


MR. CAPUTY: Pecuniary gain, if Your Honor please, under the law 
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in a Mann Act violation is immaterial; and that is why I am objecting to 


that question. It is immaterial for this particular charge and I object to 


it. Any further questioning on the Mann Act charge. He can proceed on 
the others, on the other counts which charge he received some money, 
but as to the Mann Act it is immaterial and I object. 

THE COURT: I sustain your objection. 

MR. DIETZ: May I state my grounds? 

THE COURT: I have sustained the objection. I don't require any 
argument. Your exception is noted. 

MR. DIETZ: May I make this statement, Your Honor? 

THE COURT: I don't care to hear anything once I have ruled. I 
told you that in the beginning. In any trial before me when I rule { listen 
to nothing else. Go ahead now. 

MR. DIETZ: Well, Your Honor, Iam going to have to move for a 
mistrial. 

THE COURT: Your motion is denied. Go down there and continue 
your examination. 

(IN OPEN COURT:) 
BY MR. DIETZ: 

Q. All right, Mr. Fabianich, on or about July 10, 1959, within the 
District of Columbia, did you transport or cause to be transported in 
interstate commerce from the District of Columbia to the State of Mary- 
land Mary Ann Pearson for the purpose of prostitution, debauchery or 
other immoral purpose? 

THE COURT: Did you say July? 

MR. DIETZ: July 10, 1959, Your Honor. 

THE WITNESS: No, I did not. 

BY MR. DIETZ: 

Q. All right. Now, Mr. Fabianich, on or about November 20th, 
1959, did you receive $25.00 or any other amount of money from) Mary Lee 
Sharp for or on account of arranging for her to have sexual intercourse 
with Charles Prather, or engage in prostitution, debauchery or conduct 


any other immoral act? A. No, I did not. 
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Q@. Would you be good enough to tell us whether you had a conver- 
sation with Mr. Prather in the year 1958, while he was employed as a 
bellhop at the Sheraton Carlton Hotel? A. Yes, I did. 

Q. What was that conversation? A. At that particular time in '58 
until about several months in '59 I had tried a new system in dry cleaning. 
In other words, I had gone around to the various hotels, all of them. We 

had cards made up and big cards we put on the desks which said we 
picked up and delivered late at night. We were the only cleaners that had 
that service in Washington and we tried it for quite a few months and it 
didn't succeed. But on the occasion that I had a chance to talk to Chuck 


Prather Mr. Frank Harkins was with me. Of course, he was driving at 


the time the pick-up truck. We had stopped down at the hotel where he 


worked, just as we stopped in every hotel, and I told him about the setup, 
that whatever cleaning he got that he would get $1.50 a suit, or rather I 
would get $1.50 a suit and he could charge $2.50. I had actually known 
Chuck Prather for about 15 years. 

Q. All right. Now, did you have any conversation with Mr. Prather 
regarding procuring women for him for prostitution or anything of that 
nature? A. None whatsoever. 

Q. On or about November 29, 1959, did you call Mary Lee Sharp on 
the telephone to arrange a date for her to meet Prather? A. No, I did not. 

Q. On or about November 20th, 1959, were you working late at the 
Atlas Cleaner's after 6:00 or 7:00 o'clock in the evening? A. No, I always 

left in those months and the previous months, I always went home 
around 5:00 or 5:30. I went home for dinner and I usually stayed home 
every night with my family. 

Q. Who would close up your cleaner's on those occasions? A. On 
those particular occasions Mr. Webb Sharp would close. He worked for 
me. That was May Lee's husband. Him and Frank Harkins and Bill ran 
the cleaner's up until 8:00 and I would leave at 5:00. Webb would usually 
close. 

Q. On or about November 20th, did you transport or cause to be 
transported within the District of Columbia Mary Sharp for the purpose of 
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prostitution, debauchery or other immoral purpose? A. I did not, 

Q. In November of 1959, where was Mary Lee Sharp living?) A. In 
November of 1959? 

Q. Yes. A. She would come up from Georgia — 

THE COURT: Where was she living, do you know, on that date? 

THE WITNESS: In November she was living on Albemarle Street 
with us. 

BY MR, DIETZ: 

Q. Allright. Did there come a time that her husband camel to 

Albemarle Street to live? A. Yes, her husband Webb Sharp came there 


right after she got there; a day or two after she got there in November. 
| 


Q. Where did he live when he got there? A. He stayed with us on 
Albemarle. 

Q. Where did he work? A. Atlas Cleaner's. 

Q. Did you own the building that the Atlas Cleaner's were located 
in? A. No, sir. 

Q. Did there come a time that Webb Sharp moved out of your home 
on Albemarle Street? A. Yes, he was there for I suppose several weeks 
at Albemarle but the arguments were getting too much. 

MR. CAPUTY: I object, and may I ask this be stricken? Did there 
come a time that he moved? He moved. 

THE COURT: Which part, the whole answer? 

MR. CAPUTY: The arguments became too severe, or words to 
that effect. 

THE COURT: I will let it stand. 

BY MR. DIETZ: 

Q. About what date was it that Webb Sharp moved out of your home? 
A. It was December 1, because there was a vacancy— 

THE COURT: Don't. That is the answer, December 1. 

BY MR. DIETZ: 

Q. From your home, where did he move? A. He moved to the 

Atlas Cleaner's, above the Atlas Cleaner's on the third floor. 


Q. Was there an apartment vacancy there? A. There was, yes. 
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Q. Did Mary Lee move with him or remain at Albemarle Street? 
A. She remained there for several more weeks at Albemarle. 

Q. On or about December 15, 1959, did you receive any money 
from Mary Sharp for arranging for her to have sexual intercourse with 
Graham Little, or to engage in prostitution, debauchery or any other im- 
moral act with Graham Little? A. No, I did not. 

Q. On or about December 15, 1959, did you transport or cause to 
be transported within the District of Columbia Mary Sharp for the purpose 
of prostitution, debauchery or other immoral purpose? A. I did not, no. 

Q. Do you know Graham Little? A. Yes, I do. 

Q. Did you have some business with him on or about December 15, 
1959? A. Yes, I did. 

Q. What sort of business did you have with him? A. The actual 
occasion — 

THE COURT: No. Just what sort of business did you have? Don't 
mention the occasion. What kind of business was it you had? 

THE WITNESS: I have known Graham Little for years. 

THE COURT: What kind of business did you have on that day? 

THE WITNESS: He was selling a dry-cleaning truck for me. 

BY MR, DIETZ: 

Q. How long prior to that had you known Graham Little? A. It has 
been seven or eight years since I have known him. 

Q. All right. And how was — Under what circumstances was Mr. 


Little selling your pick-up truck for you? A. Well, Graham used to come 


by quite often and try to sell me a new Ford and I told him I wanted to get 


rid of this walk-in truck I have; and he had the tow track from Ford where 
he worked pick up the truck. The transmission was bad, and on top 
of that, the kids in the alley had broken the windshield out. 

MR. CAPUTY: Just a minute. If Your Honor please, to the simple 
question, what kind of business, if any, did you have, that is proper. Now, 
the circumstances surrounding the sale of this truck has nothing to do with 
this case and I object to it. 

THE COURT: They haven't really, but let it stand. Go ahead. 


' 136 
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BY MR. DIETZ: 

Q. Well, have you signed over any titles to Graham Little? 

MR. CAPUTY: Iobject. It doesn't make any difference. 

MR, DIETZ: I think it does, Your Honor. 

THE COURT: We will see, and you can move to strike it if it is 
not proper. 

BY MR, DIETZ: 

Q. Did you sign over a title to him, Graham Little? A. Yes, I 
signed over the title three months previous. I kept calling him, and I said, 
"Graham, have you gotten rid of the truck?" And I felt he had alteady sold 
the truck and that he was supposed to come back and give me my |money, 
which he finally did on that date, and he came down and gave me his per- 

sonal check for $75.00 and I told him I would give him half of what 
he got. 

MR. CAPUTY: I ask that be stricken. 

THE COURT: The motion is granted. The entire answer is stricken 
and the jury is admonished to pay no attention to it. 

BY MR. DIETZ: 

Q. On December 15, 1959, did Graham Little give you any money? 
A. What? 

Q. On December 15, 1959, did he give you any money? A.} Yes, he 
gave me a check for $75.00 for the truck. 

Q.° And how much was the total selling price of the truck? 

MR, CAPUTY: I object. 

THE WITNESS: $100.00. 

MR. CAPUTY: We are not concerned here with the total selling 
price of this truck. 
THE COURT: Sustained. 
BY MR, DIETZ: 

Q. What conversation, if any, did you have with Graham Little on 
or about December 15, 1959, regarding Mary Lee Sharp? A. I had made 
a statement, I said, "Graham, guess who is back in town?" Whi¢h was a 
mistake now, but anyway I said, "Graham, guess who is back in 
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town?" And I said, "Mary Lee." Because they were very good friends 


previously, in previous years, very good personal friends. And he said, 
‘No kidding?" He said, "Where is she?" And I said, "I imagine she is 
at home at our house."’ And he said, "Could you call her up?" And I said, 


"Sure." And I called her up and said, "Mary, guess who is down at the 
cleaner's with me?" I said, "Graham." And she said she was coming on 
down. Graham and I and another friend went down to the Temple Grill 
and we had a few drinks and she came to the Temple Grill and I went back 
to the cleaner's to work. And that was the end of that. I didn't see him 
anymore. 

Q. Did you on December 15th, 1959, go in the 1953 green Chevrolet 
or in a 1956 black Chevrolet and pick up Mary Lee Sharp so she could be 
transported back to the Atlas Cleaner's to have sexual intercourse with 
Graham Little and this other man or any other man? A. No, I did not. 

I never had any type of green car — 

THE COURT: That is the answer. 

BY MR, DIETZ: 

Q. Allright. On December 15th, 1959, who was it that was living 
on the third floor apartment above the Atlas Cleaner's? A. Her husband, 

Webb Sharp. 

Q. Now, in December of 1959, did you have any arguments or con- 
versations with Mary Lee Sharp regarding telephones? A. Ihad, yes. I 
had several more before that. 

Q. What was it and about when was it, December, 1959, that you had 
arguments, and what words did you say and what did she say? A. The 
first arguments or the second arguments I had with her? 

Q. Allthe arguments. Tell us when. A. In late November I told 
her that if she gave the phone number to different people they were dis- 
turbing us. And my wife asked her to quit giving the phone number to 
different people because they were calling us all the time and I told her 
to quit giving that phone number. And she was out every night with friends 
and would give that number. And I understand from Harkins and my 
brother Bill that she was receiving and using the phone at the cleaner's 
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quite a lot. And I told her, I said, You are going to have to leave, Mary; 
I don't want this; you have tied up the phone at the cleaner's; people want 
deliveries and you are tying up the phone." And I told her then she would 
have to leave; I just didn't want her around there. 
Q. And about when was that that she actually left your home on 
Albemarle Street? A. It was in the middle of December, Decem- 
ber 14th, to be exact, if 1am not mistaken. 
Q. All right. Now, prior to her leaving your home, did you ever 
call a house of prostitution run by a lady named Peggy Bennett to arrange 
for Mary Lee to work there as a prostitute? A. No, I did not. I/don't 
even know a Peggy Bennett. 
Q. Now, in December or on or about December 24th, 1959, did Mary 
Lee Sharp ever get any jewelry or ring of yours out of pawn? AJ No, she 
never did. I never had a diamond ring or jewelry. 
Q. During the months of November and December of 1959, did Mary 
Lee Sharp ever fulfill any prostitution dates in your home at 4533 Albe- 
marle Street? A. That is ridiculous. There was not only my children, 
my father was staying there, my brother and aunt, and the house|was full. 
No, of course not. That is ridiculous. 
Q Onor about December 15, 1959, did Mary Lee give you $5.00 or 
$10.00 for having engaged in prostitution with Graham Little and! another 


man or any other man? A. She did not. 


Q. When you were at the Temple Grill on or about December 15th, 
1959, with Graham Little and Mary Lee Sharp and another man, did 


Mary Lee Sharp give you any money, or did anyone give you any jmoney 

for her to have prostitution with Graham Little and this other man? 

A. No, they did not. 
Q. On or about November 20th, 1959, in the evening, did you receive 

a telephone call at the Atlas Cleaner's from Charles Prather for you to 


arrange a prostitution date for him? A. No, I did not. 
* 2 * * 
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CROSS EXAMINATION 
BY MR. CAPUTY: 

Q. This person’ seated here (indicating), Mary Fabianich, she is 
your wife? A. Yes. 

Q. Is she known as Frenchie? A. That was a nickname. 

Q. She is known as Frenchie? Isn't she today still known as 
Frenchie? A. No, she is not. 

Q. When was she stopped being known as Frenchie? A. 1958. 

Q. And you say that is her nickname? A. It was a nickname, yes. 

Q. Of course, you know what Frenchie means, don't you? A. No. 
What does it mean? 

Q. No, Iam asking you. Do you know what it means? A. No, I 
don't. 


* * * * * 


Q. Well now, let's get back, sir, first to this 1st Count of the Indict- 


ment. That charges you on July 10, 1959, with causing to be transported 
this Mary Pearson; you and Sam Benewitz. Now, let me ask you, you 
know Sam Benewitz, do you not, sir? A. Very well. 

Q. Now, in July , 1959, you knew where Mary Pearson was living, 
didn't you? A. I did not. 

Q. You didn't ‘know that she was living on Franklin Street, North- 
east? A. I did not. 

Q. Well now, let me ask you, sir, there is no doubt about it, is there, 
sir, that Sam Benewitz came to you and you got him a date; isn't that 

correct? A. How you are wording that. 

Q. You just answer my question. There is no doubt that you got Sam 
Benewitz a date; isn't that right? A. I introduced him to a girl but I 
wasn't in for anything illegal. 

Q. Now, I didn't ask you that. Did you want to add that there was 
nothing illegal? Is that what you want to add? Well now, there is no doubt 
about it that you talked to Mary Pearson on the telephone; isn't that cor- 
rect, on July 10, 19597 A. I called her at work. 

Q. And there is no doubt about it that you also introduced Sam 
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Benewitz to her over the phone on July 10, 1959? A. No, I did not on 
the phone at that time. All I did was give him the number. 
Q. You didn't have him talk to her? A. Not on that date, no, 

Q. Do you mean on a different day? A. Apparently he said he 
would talk to her several days later; I don't know anything about that. All 
I know is when I talked to her on the phone I said, "Mary, he is a nice 
friend of mine; he is lonesome." I told her he was mise able, his wife 
left and took the children to Ohio and he wants somebody to go to dinner. 

And she said, "Give him my number."" I gave Sam her number and 
I never seen Sam until about a month or two months later on andjhe came 
by to see me. And he said, "She is a real nice girl and we got real close 
and she moved in with me and everything was happy." And I was tickled 
for him because he was a friend of mine, but I had nothing to do with that. 

Q. Do you want to talk some more? Go ahead. A. I am telling the 
truth. 

Q. I assume that you are telling the truth; you were sworn. Now, 


have you finished talking, or do you want to talk some more? No more? 


All right. Now, did you know what kind of a girl Mary Pearson was? 
A. No, I did not. 
Q. You didn't know a thing about it? A. She worked at Judd and 
Detweiler for years. I had no knowledge now or any time she was a 
prostitute. 
Q. And you never knew, did you? You never knew that Sam Benewitz 
picked her up on Franklin Street, Northeast, and took her out to ‘his apart- 
ment? A. I did not. 
Q. Let me ask you, did Sam Benewitz tell you that he had |sexual 
relations with her in Maryland? A. I didn't question Sam about any of 
that stuff, All it was he went to the movies with her and he liked her and 
they started going steady. I never seen either of these people after 
that particular date except a month later when Sam drove down and came 
down to see me. 


x * * * * 


Q. All right. Now, let me ask you, you do admit, do you not, sir, 
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that on December 15, 1959, that you saw Graham Little; isn't that cor- 
rect? You admit that you saw him at the cleaner's? A. Yes. 

Q. And now on this occasion too, did you want to do something for 
him? Was he down? Was he depressed too? A. No, he was not. That 
was not the case. I explained that. 

Q. Just answer my question. You can answer that yes or no. If 
you want to talk I will give you permission to talk all you want. All right. 
There is no doubt about it that on the 15th of December, 1959, you saw 
Graham Little there at the Atlas Cleaner's, 2422 14th Street; is that 
correct? A. Right. 

Q. And he is a business acquaintance of yours, or he sold cars or 
sold your truck or things like that; is that correct? A. Yes. 

Q. Now, as far as you know, he has got nothing against you too, 
isn't that correct? He wouldn't come in here and say anything against 

you? A. That is right. 

Q. All right. Now, and on this occasion when you saw him, didn't 
you tell him, sir, didn't you tell him, and also over the phone, didn't you 
tell him that Mary Sharp was back in town? Didn't you tell him that, sir? 
A. Itold him Mary Lee was back in town. 

Q. And didn't you tell him then on this day that he was down at your 
place, didn't you ask him if he would like to have a date with Mary Sharp? 
Didn't you ask him that? A. I did not. 

Q. All right, you didn't ask him at all? A. No, I didn't. 

Q. But there came a time, did there not, that Mary Sharp came 
down into the place? A. She didn't come into the place. 

Q. 2422? A. No, she came in the Temple Grill, two doors from my 


business place. 
Q. Is that what you are saying, that Graham Little and Mary Sharp 
never went upstairs together? A. I don't know. I left out of there and 


saw three people sitting there drinking. I went back to work. 
Q. You don't know what is going on there; is that correct? 
A. Where, at the cleaner's? 


Q. Yes. A. I know what is going on inside my business, yes. IT 
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have nothing to do with what is upstairs, That is a separate part lof the 


building. I have no idea what is there. 


Q. Now, let me ask you this question, did you ever call the| Wash- 
ington Hotel and talk to Grady Duggins? A. No. 

Q. You never did? A. Never did. 

Q. Now, on the 1st of September, 1950, in Rockville, Maryland, you 


were convicted of housebreaking, weren't you? A. Yes, I was. 
MR. CAPUTY: Indulge me just a moment, if Your Honor please? 
BY MR. CAPUTY: 

Q. Now, who owned those apartments upstairs? A. Who owned 
them? Do you mean who owned the building? 

Q. The apartments upstairs over the cleaner's, who controlled 
those apartments? A. Who controlled them? Well, my brother jowns 
the building. 

Q. You had nothing to do with them, nothing at all? A. No. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. DIETZ: 

Q. In 1950 in Rockville, Maryland, that housebreaking case, did you 
stand trial? A. Yes, sir, I did. I pleaded guilty. I was guilty of that 
charge. I was involved with a police officer that was on the police depart- 
ment in Rockville, Maryland. 

MR. CAPUTY: I ask that that be stricken out. Let him talk about 
himself and not any other police officer, if Your Honor please. 

* * * * * 
BY MR. DIETZ: 
Q. Your wife's maiden name is Clemments? A. Yes, sir, 
Q. Does she come from French people, French parents? |A. Yes, 


Q. Have you spoken with Charles Prather and Graham Little about 
the testimony they have given in this case? A. I don't understand that. 

Q. Prior to the trial, did you speak with Charles Prather and 
Graham Little about the testimony they were giving? A. Yes, sir, I 


122 


talked to them a thousand times. 
Q. Do you know what motivated Charles Prather and Graham Little 
to testify in this case? A. Yes, sir, I do. 
Q. What was that? A. They were threatened by the FBI they would 
lose their jobs and be indicted also if they didn't cooperate. 
MR. CAPUTY: Have you finished, Mr. Dietz? 
MR. DIETZ: Not quite. 
BY MR. DIETZ: 
Q. Was I present with you on these occasions when Charles Prather 
and Graham Little made that statement? A. Yes, sir. 
* * * * 
RECROSS EXAMINATION 
BY MR, CAPUTY: 
Q. Now, you say that Prather and Graham Little were threatened 
by the FBI? A. Yes, sir, they were. 
Q. When did that happen? A. They told me one hundred times 
about it. 
Q. I didn't ask you that. You just answer my question now. 
THE COURT: When did that happen? 
BY MR. CAPUTY: 
Q. You get down to business here and answer my question and no 
more rambling. When did that happen? A. I don't understand the ques- 


tion. 


* * * * * 


Q. And do you recall the answer by Harkins, that there was prosti- 


tution going on and that it was going on many times? Did you hear him 
answer that question? A. He got that question confused. 

THE COURT: Did you hear him answer that question? 

BY MR. CAPUTY: 

Q. Did you hear that answer? A. The way you asked it — 

Q. You answer my question. You can do all the explaining you want 
later on. Did you hear that answer on the part of Harkins, that there was 
prostitution going on in Albemarle Street many times? 
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THE COURT: Did you hear him say that? 
THE WITNESS: I did not hear him say there was prostitution at the 
house. 
THE COURT: All right. 
BY MR, CAPUTY: 
Q. Did you know last week, Mr. Fabianich, did you know when that 
answer was given by Harkins, did you not hop from your seat and|go this 
way (demonstrating)? 
MR, DIETZ: I object, if Your Honor please. 
BY MR. CAPUTY: 
Q. Did you not hop up from your seat — 
MR. DIETZ: I object. 
MR, CAPUTY: What is the objection for, if Your Honor please? 
THE COURT: Well, I will overrule the objection. Many people saw 
it and I assume the jury saw it. I didn't. 
BY MR, CAPUTY: 
Q. Didn't you hop up from your seat when that answer was given by 


Mr. Harkins, hop up and make this motion? A. I did not hop up and make 
that motion. I went like this (demonstrating) because the boy, you had him 


confused on the questions when you asked him if he knew. 
MR. CAPUTY: My question — 
MR, DIETZ: I submit that the witness should be allowed to complete 

his answer, Your Honor. 
THE COURT: Permit the question to be answered, please.) After 

the question is completed you may make it. 
MR. DIETZ: He is interrupting this man. 
THE COURT: Don't interrupt, please. You are interrupting the 

question. 
MR. CAPUTY: I want the answer, I don't want a speech on it. 

BY MR, CAPUTY: 

Q. Didn't you make that gesture when that answer was given? 

A. I made a gesture like this (demonstrating) at my head because he was 


mixed up, he misunderstood, the way you asked him that question, did he 
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know if there were any dates filled at the house. He was under the im- 
pression whether or not Mary Lee was getting phone calls for there and 
knowing her for years and years, he assumed — 

Q. Just a moment. 

MR. CAPUTY: May this be stricken, Your Honor? 

BY MR. CAPUTY: 

Q. You don't know what Harkins assumed. You can't probe the 
innermost recesses of the mind, can you, Mr. Fabianich? A. He was her 
boy friend previously and at that particular stage — 

Q. Did you make that motion? A. I did not. 

Q. Did that answer surprise you? A. He came back and told you 
the truth and told you how he misunderstood it in his testimony. 

Q. And he switched after you made that gesture? A. The phrase 
"making dates at the house" — 

MR. CAPUTY: That is all. 

THE COURT: Mr. Dietz, have you any more questions? 

MR. DIETZ: I don't think so, Your Honor. 

THE COURT: Very well, you may stand down. Call your next wit- 
ness. 

MR. DIETZ: That completes the defendant, Joe Fabianich's, case, 


Your Honor. And the defendant, Mary Fabianich, also rests. 


* * * * * 


MR. DIETZ: I was reading from this lady's statement, wherein in 
her statement — I think it is in evidence. May I have the statement? I 
think I have a right to read from the statement. 

MR. CAPUTY: Because of counsel's objection, defense exhibit 1, 
L ask that it be withdrawn? I will withdraw that from evidence. 

THE COURT: Very well, it is not in evidence. 

MR. DIETZ: Allright. Now, here is what I was reading from. 


(Defendant's Exhibit No. 1 Withdrawn 
from Evidence.) 


* * * * * 


MR. DIETZ: The first is regarding Defendants' Exhibit Number 1 
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for Identification, which was admitted in evidence upon motion of [the U.S. 
Attorney. I don't know the Exhibit Number in Evidence. I assume it 
would be Government's Number 2. It is a statement. 

MR, CAPUTY: Yes, it wasn't marked as a Government Exhibit. I 
just moved at the time to introduction into evidence of Defendants' Exhibit 
No. 1, but I have withdrawn it because he objects to it. 

THE COURT: It is withdrawn. 

MR. DIETZ: I understand it is withdrawn. I don't want it in but I 
think to protect my clients' rights I must move the Court for a mistrial 
regarding that particular Exhibit because it was obvious, at least it seems 
obvious at this point that the trial tactic of a very talented trial lawyer, 
Mr. Caputy, in putting me up to the point where I have got to object to this 

piece of evidence in front of the jury giving the jurors the impres- 
sion that there must be something damaging my clients in that particular 
Defendants' Exhibit Number 1 for Identification and — 

THE COURT: Do you want it in evidence? 

MR, DIETZ: No, Ido not. I ask for a mistrial on that basis. 

THE COURT: Denied. 

MR. DIETZ: All right. Now, Your Honor, at the close of the Govern- 
ment's Case counsel made a motion for judgment of acquittal on [all of the 
ten counts of the indictment. The Court granted count ten. 

THE COURT: All right, that is right. 

MR, DIETZ: Relating to Count Number Four, Your Honor |— 

MR. CAPUTY: May I interrupt, respectfully? If he is making this 


motion for judgment of acquittal, I have witnesses yet. I have rebuttal 


witnesses. 
THE COURT: That is right. 
MR, DIETZ: I will reserve it. 
THE COURT: You reserve it until after the case has been entirely 


finished and then you may make any motion you see fit to make. 
* * * * * 


GRAHAM §, LITTLE 
was recalled as a witness in rebuttal and, having been previously duly 
sworn, testified further as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 

Q. Mr. Little, it has been testified here by this male defendant, 
Joseph Fabianich, that you were threatened by the FBI with loss of your 

job and witl. indictment if you didn't come into Court and testify in 
this case. Did the FBI threaten you with the loss of your job or indictment 
if you didn't come in here and testify? A. No, sir. 

Q. Did they threaten you in any way, sir? A. No, sir. Mayl 
elaborate on that just for a moment? 

Q. No. Yes, go ahead. A. I hada personal problem at the particu- 
lar time and I did mention this fact to the defendant, that I did have a 
personal problem where I felt it would be better for me to cooperate be- 
cause of the personal problem that I had. 

Q. Did they threaten you? A. No, at no time. 

Q. With loss of job or indictment? A. At no time. 

MR. CAPUTY: That is all. 

CROSS EXAMINATION 
BY MR, DIETZ: 

Q. Mr. Little, do you recall coming to my office and talking with me 
in the presence of the defendant Fabianich? A. That is correct, and I 
think I told you about my personal problem. 

Q. We will get to that. Now, when did you first — When were you 
first interrogated by the gentlemen from the Federal Bureau of Investi- 

gation regarding this case? A. Quite sometime ago. 

Q. Was it in the summer months of the year 1960; is that correct? 


A. It was some little time ago. 


Q. And is it not a fact, sir, that at that time you were concerned 
that these gentlemen from the Federal Bureau of Investigation had some- 
thing on you regarding a bad check or going across a state line? Now, 
isn't that so? A. Yes, that is correct. That was my personal problem. 
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Q. And, as a matter of fact, you also told me that in my office? 
A. That is correct. 

Q. And did you not also tell me, sir, that when you at first refused 
to talk with the gentlemen from the Federal Bureau of Investigation they 
went to your boss and your boss told you either you cooperate with them 
or get out of here? Now, didn't you tell me that? A. Well, if I did that 
is incorrect. 

Q. Lask you, Mr. Little, if you told that to me and Mr. Fabjanich 
in my office? A. Perhaps I did, sir. 

Q. You did, is that not correct? A. I think it is correct. 

Q. Say yes if you think it is correct. You don't have to hedge. 

THE COURT: The jury will determine what is correct and not 
counsel. 


BY MR, DIETZ: 
Q. Did you make that statement? A. I believe I did; yes. 


Q. As a matter of fact, you are positive you did? A. I feel confident 
| 


that I did. It has been so long since I talked to you also. 
Q. How many times were you subpoenaed to appear to testify before 
the grand jury in this case. 
MR. CAPUTY: I object, if Your Honor please. Let him stick to 
this. This is a limited purpose he was put on for and it doesn't make any 
difference, if Your Honor please. 
MR. DIETZ: May I be heard? 
THE COURT: Not yet. And don't interrupt, as I have told you twenty 
times during the course of this trial. 
MR. DIETZ: I apologize for that. 
MR. CAPUTY: Now, if Your Honor please, this witness has been put 
on for a limited purpose, whether any threats were made by the FBI con- 
cerning the loss of his job or indictment if he didn't come in here and 
testify. That is all. Whether he went before the grand jury once, twice or 
a dozen times is beyond the scope of why I recalled this witness, and I 
object. 
THE COURT: Unless it can be shown that the FBI intimidated or 
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threatened the man prior to the grand jury hearing. 
MR. CAPUTY: He hasn't asked that question. 
THE COURT: Well, I thought you asked him at any time had he done 


it and he said no. 
MR. CAPUTY: 'T will withdraw my objection. Let him ask him what- 
ever he wants. 
BY MR. DIETZ: 
Q. Now, were you subpoenaed to testify before the grand jury in 


this case? A. Twice. 

Q. Twice. Now, on each of those occasions, is it not a fact that you 
took the subpoena down to the Lion's Den Restaurant where Joe Fabianich 
was working and showed it to him and told him that you didn't want to 
testify but the FBI was putting pressure on you to make you do it? Isn't 
that the truth? A. I'believe any time you are under subpoena you are 
under pressure. 

Q. Is it nota fact you told this to Joe Fabianich? A. I told Joe this. 

Q. Actually, Mr. Little, you have known Joe, you have been friends 

with him for a good number of years; is that correct? A. That is 
correct. 

Q. Actually, all the time that this investigation was going on that the 
FBI was talking to you and that you were going down to the grand jury, is 
it not a fact that you would report these things to Joe Fabianich and ex- 
plain what was going on to him? A. Yes, I had discussed it with him. 

Q. And there lwere many, many times that you actually spoke with 
Joe Fabianich about this; is that correct? A. That is correct. 

Q. All right. ‘Now, is it not a fact, sir, that in my office you also 
told me that you were attempting to get Judge Frank Myers of the Domes- 
tic Relations Court, Municipal Court, to try and intercede for you to get 
you out of testifying in this case? A. That is correct. 

Q. As a matter of fact, you told me, did you not, sir, that you were 
going down to see Mr. Caputy with Judge Frank Myers? A. Well, Mr. 
Myers never followed through on it. 

Q. Well, you told me that? A. That is right. I made an attempt to 
be excused. 
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Q. All right. As a matter of fact, sir, you also asked me, sir, if 


you could refuse to answer any of the questions in this case; isn't that 
true? A. That is correct. 

Q. And is it not a fact, that I told you I could not advise you since 
I was representing Fabianich but you should get your own lawyer to talk 
to about it? A. That is correct. 

Q. And did you not even ask me if I would recommend a lawyer? 
A. That is correct. 

Q. And did you not also tell me in my office that you had during 
this period of time this investigation was going on trouble because your 
wife was ill? Isn't that correct? A. That is correct. 

Q. And I believe you even mentioned that she was mentally ill — 

MR. CAPUTY: I object. 

THE COURT: I am just wondering what all this has to do |with the 
threats by the FBI. 

MR, CAPUTY: I object. 

THE COURT: Sustained. 

BY MR. DIETZ: 

Q. Then it is a fact, is it not, that you were put under pressure to 

come into this courtroom to testify; is that correct? A. There were 
no threats made to me. I was under subpoena. 

Q. Were you under pressure? 

THE COURT: He said he was under subpoena and he said)a few 
minutes ago he considered being under subpoena as pressure. He testified 
to that, 

BY MR. DIETZ: 

Q. And, as a matter of fact, on prior times this case was| called for 
trial and continued you actually left the court building without permission 
because — | 

MR. CAPUTY: I object. What is he driving at? 

THE COURT: Sustained. None of these questions you are asking, 
Mr. Dietz, has anything to do with threats by the Agents of the Federal 
Bureau of Investigation. 


187 


188 


189 
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BY MR. DIETZ: 

Q. Mr. Little, are you still concerned about this bad check that you 
wrote? 

MR. CAPUTY: I object. 

THE COURT: Sustained. It has nothing to do with this case and 
the jury is admonished to pay no attention to that question or the possible 
answer. 

MR. DIETZ: May counsel approach the bench? 

THE COURT: No, the Court has ruled. 

MR. DIETZ: Well then, I have nothing further of this witness. 

* * * * * 
CHARLES R, PRATHER 
was called as a witness in rebuttal and, having been previously duly sworn, 
testified further as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Mr. Prather, did the FBI threaten you in June of 1960 with the 
loss of your job or with indictment if you didn't come in here and testify 
in this case? A. I didn't talk to any FBI men until February of '61. 

* * * * * 

Q. Did they threaten you with the loss of your job or with indict- 

ment if you didn't testify? A. No, sir. 

* * * * 
CROSS EXAMINATION 
BY MR, DIETZ: 

Q. Mr. Prather, do you recall talking to me about this case at a 
restaurant at the intersection of 17th and Q Streets, Northwest? A. Yes, 
I do. 

Q. Is that Kiki's Restaurant? A. Casanova. 

Q. Casanova Restaurant? A. That is right. 


Q. Was my client Joseph Fabianich present at that time? A. Yes, 


he was. 


Q. All right, do you recall — 
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MR, CAPUTY: May I have the time and date? 
BY MR, DIETZ: 

Q. About how long ago was that? A. Well, I don't know. |I would 
say, roughly, May or June. It was in the hot weather. 

Q. The hot weather. I ask you, sir, if it wasn't no more than a 
month and a half ago? A. Well, I don't recall the date. There was a boy 
come to my room and said, "Why don't you go around to the restaurant 
and talk to Mr. Dietz?" And I said, "What for?" 

THE COURT: Who said that? 

THE WITNESS: Some boy come to my room. 

BY MR, DIETZ: 

Q. Well, at any rate, you did come down to talk to Joe Fabianich 
and myself in this restaurant at 17th and Q? A. That is right. 

Q. Now, on that occasion do you recall telling Mr. Fabianich and 
telling me that the FBI had put pressure upon you in this case?) A. No, I 
said I have made a statement and Mr. Beach said I had to repeat it. 

Q. All right. A. I said I can't back down on this statement. 

Q. Allright. Do you recall telling me at that time that you had an 
argument with this girl Mary Lee Sharp in Mr. Caputy's office because 
she claimed that you had paid her about $100.00 — 

MR. CAPUTY: Objection. 

THE COURT: Sustained. It has nothing to do with the questim 
before the Court right now on this rebuttal testimony. 

MR, DIETZ: Well, Your Honor, I didn't finish the question. 

THE COURT: I know, but from the start of the question or the por- 
tion of it that you asked — 

MR. DIETZ: May I approach the bench and state the full question? 

THE COURT: No, not after I rule. 

BY MR, DIETZ: 

Q. About how long in time was it that you spent talking with Mr. 
Fabianich and myself at this restaurant, the Casanova? A. I would say 
about a half-hour. 

Q. About a half-hour. All right, and during this period of time I 
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asked you questions about this case and you gave me answers, is that 


correct? A. You asked me how much I paid the girl. 

‘. @. And I asked you other questions, did I not? A. I don't recall 
them because I was going to stick to my statement when I came down here 
anyway. 

Q. But I spoke with you for about a half-hour; is that correct? 

A. That is right. 

Q. Allright. Now, at that time when we were in the Casanova 
Restaurant discussing this case, did you tell Mr. Fabianich and myself 

that the FBI had told you that you could be arrested in this case as 
well? A. No, sir, I did not. 

Q. You didn't tell us anything like that, or words to that effect? 
A. No, I said I had to repeat this piece of paper I signed for Mr. Beach. 
I said I can't back down now. 

Q. Had you been drinking that day that you spoke with me in the 
Casanova Restaurant? A. I had afew drinks in my room and one of you 
all bought me a drink. 

MR. DIETZ: May I have your indulgence, Your Honor? 

THE COURT: Yes. 

MR. DIETZ: That is all I would inquire, Your Honor. 

THE COURT: Are you through with the witness? 

MR. CAPUTY: That is all I have of this witness. 

MR. DIETZ: Your Honor, I have something else. 

THE COURT: ‘You have another question of the witness? 

MR, DIETZ: Yes. 

THE COURT: All right, ask him. 

BY MR. DIETZ: 

Q. Are you the same Charles Prather, who on April 29, 1948, was 
convicted of assault with a deadly weapon? A. That is right. 

192 Q. Are you the same Charles Ralph Prather, who on July 14, 1952, 
was convicted of assault with a deadly weapon? A. That is right. 

Q. Are you the same Charles R. Prather, who on December 25th, 
1953, was convicted of carrying a deadly weapon? A. That is right. 


MR, DIETZ: That is all I would inquire. 

MR. CAPUTY: Just a minute. May I see it? 

MR. DIETZ: I don't see any reason — 

THE COURT: Yes, you must hand that to counsel. That is an order 
of the Court. 

MR, CAPUTY: You show it to me as they are. Come over here. I 
want to see these, if Your Honor please, as they are. 

THE COURT: You are entitled to. Hand it over. 

MR, DIETZ: Wait a second, don't pull it. 

THE COURT: Here, no sidebar remarks. Hand that to counsel. 

MR. DIETZ: I am just giving him the pages. 

THE COURT: If you want to be held in contempt — 

MR. DIETZ: I object to Your Honor's threat. 

THE COURT: Anybody who reads the record will see the reason. 

MR, DIETZ: Well, I ask for a mistrial, 

THE COURT: Denied. 

MR. DIETZ: May I make an objection to Your Honor raising your 
voice? 

THE COURT: No, because your voice has been raised and it is 
irritating to the Court. 

MR, DIETZ: May I make an objection to Your Honor making that 
statement and ask for a mistrial? 

THE COURT: Your mistrial motion is denied, and please resume 
your seat and quit talking to the Court. 

MR. CAPUTY: May I take exception — 

THE COURT: You may take all the exceptions you want if they are 
there. 


MR, CAPUTY: No, Your Honor, may I address myself to the method 
the counsel used in impeaching this witness? 

THE COURT: You may, 

MR. CAPUTY: He has held in his hands records giving the impres- 
sion that all he is holding here is the records of this individual! whereas — 

MR, DIETZ: I object to that. 
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THE COURT: Objection overruled. 

MR. CAPUTY: Whereas these records, if Your Honor please, are 
the records of many people that he has asked for, and it is improper for 
counsel to stand before the jury and to leaf over these when they contain 

many other people's records here, if Your Honor please. And I 
object to this kind of tactic on the part of counsel. That is not proper. 

MR. DIETZ: I think it should be noted by Mr. Caputy that this man's 
record is right in the middle of the pile. 

MR. CAPUTY: He didn't have to give the impression that this is 
the entire record. 

THE COURT: The Court noticed you thumbing these things over and 
wondered why it took so long to find them. 

MR. CAPUTY: When he subpoenaed records of a lot of people, if 
Your Honor please. I have no further questions. 

* * * * 
AGENT LOREN E. BEACH 
was called as a witness in rebuttal and, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
* * * * * 

Q. Did you at any time threaten Graham Little with the loss of his 

job or with indictment if he didn't come in here and testify in this 
case? A. I did not. 

* * * * 
CROSS EXAMINATION 
BY MR, DIETZ: 

Q. Did you have occasion to investigate Graham Little? 

MR. CAPUTY: I object, if Your Honor please. 

THE COURT: Sustained. 

BY MR, DIETZ: 

Q. Did you ever tell Graham Little that he could be indicted? 

A. We explained his rights to him, that he was entitled to counsel, etc. ; 


we did not threaten him with indictment though. 
Q. Did you ever tell Graham Little that he could be indicted in this 
case? A. No. I take that back. I did tell Graham Little in connection 
with the general preamble to the signed statement that we affix regarding 
his right to counsel, etc., that this statement could be used against him in 
a court of law. Is that what you mean, sir? 
Q. You never told him he could be indicted in this case, that he was 
an accessory to this prostitution? A. I don't believe I told him that 
he could be indicted under the Mann Act or White-Slave Traffic |Act that 


I can recall, sir. 


Q. Did you ever tell him he was an accessory with this charge? 
A. I believe I told him he was part of it in saying that this statement could 
be used against him in a court of law. 
Q. Well, actually, you left him with a pretty clear impregsion that 
if he didn't cooperate he was likely to be indicted? A. That is not true, 
counsel, Our cards are above board always. If you want to refer to his 


statement you will see that it is free and voluntary, sir. 
* * * * * 
Q. Now, when you spoke with Charles Prather, did you ever mention 
to him that he was an accessory? A. Not any further than I explained a 
moment ago, sir. It is our custom to explain to a man why we are inter- 
viewing him and in what connection. It also goes as part of the statement, 
that this statement can be used against you in a court of law, and it is in 
those statements. I was referring to those. 
Q. You never spoke with Charles Prather or Graham Little about 
either one of them being an accessory or an accomplice to the charges 
here in this case? A. Not other than to which I have testified here, to my 
knowledge, sir. 
* * * * 
201 AGENT ROBERT L, SHACKELFORD 
was called as a witness in rebuttal and, having been first duly sworn, was 


examined and testified as follows: 
* * * 
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CROSS EXAMINATION 
BY MR, DIETZ: 

Q. When was it you first spoke to Graham Little? A. I don't know 
offhand. I can't answer that. 

Q. When you first spoke with him, did you have this forged check 
that you spoke with him about? 

203 MR. CAPUTY: I object, if Your Honor please. 

THE WITNESS: I don't mind answering that question. 

MR. CAPUTY: I object to it. 

THE COURT: Sustained. 

BY MR, DIETZ: 

Q. All right. Now, when you spoke with Graham Little, did you 
mention to him that he was an accomplice or an accessory in the charges 
in this case? A. In discussing the interview with Graham Little, as with 
anyone else in my investigations, you explain the violation under which 
you are conducting an investigation. It was explained to Mr. Little that 
he was involved in the general investigation along with an awful lot of 
other people. 

Q. All right. Now, when you say that he was involved, did you make 
it perfectly clear to Mr. Little that he was involved as a witness and not 
as a possible defendant in this case? A. I did not. 

Q. You did not? A. No. 

Q. At that time he could have been a defendant in the case as an 
accomplice; is that correct? A. That is a decision the United States 
Attorney makes. We don't make any decision. 

Q. You just collect the evidence and present it to the United States 
Attorney? A. That is true. 

Q. At the grand jury; is that correct? A. Wherever they want it. 
We can get a warrant. 

Q. All right. Now, when you were talking to Mr. Charles Prather, 
did you make it perfectly clear to Mr. Prather that he was involved in this 


case only as a witness and not as a possible defendant? A. I did not. 
Q. There again, that is up to the United States Attorney and the 
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grand jury whom to indict; is that correct? A. That is correct. 
Q. So, as far as you know. Graham Little and Charles Prather 
didn't know whether you were investigating them as witnesses or defend- 
ants; is that correct? You didn't tell them that? 
THE COURT: One minute. Let him answer. 
THE WITNESS: Would you repeat your question again? 
(The pending question was read by the reporter.) 
THE WITNESS: I would say that would be correct. 
MR, DIETZ: That is all I have, Your Honor. 
THE COURT: Are you through with the witness. 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Were these statements that you got from Prather and Little, 
were they gotten from them before the indictment was returned? A. Yes, 
sir. 


| 
Q. Now, this indictment was returned in April of 1961, or about that, 


wasn't it, sir? A. I believe that is correct. 

Q. April 5, 1961? A. Yes. 

Q. Now, since the return of the indictment have you at any time 
threatened Prather or Little with the loss of his job or with indictment if 
they didn't come in here and testify? A. Absolutely not. 

* * * * * 
206 THE COURT: I assume, Mr. Dietz, you may have a motion. All the 
evidence is in, so go ahead now before we bring in the jury. 

MR, DIETZ: May it please Your Honor. The Court will probably 
recall at the close of the Government's Case counsel, on behalf|of both 
defendants, moved the Court to enter a judgment of acquittal as to all of 
the counts of the indictment. | 

The Court granted the motion as to Court Ten and denied the motion 
as to the remaining counts. At this point, Your Honor, I think it is proper, 
first, that I renew the motion as to both of the defendants as to the remain- 
ing Nine Counts. 

And then, with particularity, Your Honor, I wish to refer to Count 
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Four of the Indictment. Now, Count Four charges both defendants on 
November 20th, 1959, with transporting or causing to be transported 
Mary Lee Sharp for the purpose of prostitution. This,as Your Honor will 
recall, is one of the counts involving the gentleman Charles Prather. 

* * * * * 

MR. CAPUTY: Are we going to spend all day going through the 
transcript of this testimony here? I think it is a matter for the jury to 
come to the conclusion whether there is enough to cover both of these 
defendants as to this count. It is Government counsel's recollection that 
both on direct, cross and redirect that she specifically put these two in- 
dividuals there as to this count, if Your Honor please. We can't waste all 
day going through every bit of this transcript, if Your Honor please. 

THE COURT: I wouldn't think so. 

MR. DIETZ: Well, I don't want to waste all day. 

MR. CAPUTY: I think there is enough in here, if Your Honor please, 
for this to go to the jury under proper instructions. 

MR. DIETZ: I think the Court must first decide whether there is 
sufficient testimony in this case to hold the defendant Mary Fabianich and 

let the case go to the jury; whether reasonable people would have to 
conclude that she was involved in this case. 

THE COURT: Well, the Court has pretty well made up its mind on 
that. You know, I denied your motion at the end of the Government's Case 
and I am inclined to renew that judgment now. 

MR, DIETZ: All right. 

THE COURT: I don't want you to go through all this stuff. It is 


proper matter, I would think, for argument anyhow. 
MR. DIETZ: All right. Well, I intend, of course, if Your Honor 
denies the motion, I intend to argue these things to the jury, but I think it 


is proper for the Court to determine first whether this matter should go 
to the jury on that particular count. 

THE COURT: I tell you, Mr. Dietz, the Court has paid — and always 
does pay — strict attention to the evidence, and it is the Court's opinion 
that not only has the Government sustained its burden of proof by means 
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of witnesses it called, but I think that was really buttressed by the testi- 
mony that was put on by you; so I will deny it. 

MR. DIETZ: All right, and that was as to Count Four that I was 
referring. 

Now, as to Count Six, which charges on December 11th Mary 
Fabianich alone caused the transportation of Mary Sharp for the purpose 
of prostitution. And, of course, my argument to the Court at this point, 
without reading the actual words from the transcript, is that at page 36 — 
at page 12 first and at page 36 — the witness Mary Lee Sharp testified 
that Mary Fabianich did not arrange the transportation on this particular 
count. 

THE COURT: Well, that word "caused" to be transported is pretty 
broad, you know. I will deny your motion as to the Sixth Count. 

* * * * * 

THE COURT: The motion is denied. 

MR. DIETZ: All right. Then as to Count Nine, I move the Court to 
enter a judgment of acquittal as to the defendant Mary Fabianich, who is 
the only one who is charged in Count Nine. And in Count Nine she is 
charged again with violation of the Mann Act, with knowingly transporting 
and causing to be transported Mary Lee Sharp. 


* * * * 


THE COURT: I will deny the motion. 


MR. DIETZ: That concludes my renewal of the motions for judgment 


of acquittal. 
THE COURT: All motions that have been argued now and commented 
on by you are denied. 
MR. DIETZ: That was as to Mary Fabianich. 
THE COURT: All of them. 
MR, DIETZ: Now, as to Joseph Fabianich, I make a motion that the 
Court enter a judgment of acquittal on the ground there is not sufficient 
evidence to hold him. | 


THE COURT: Denied. That is all? 
* * * 
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MR. DIETZ: My point in inquiring at this time is that if counsel 
knows that certain prayers are to be granted I like to argue the law on 
those particular points, whereas, if I know that prayers will be denied I 
try and stay away from any argument of the law on those points. 

THE COURT: Have you a copy of these tendered instructions? 

MR. CAPUTY: Yes, the Government would object. 

THE COURT: I am talking about proposed instruction number 1 
with respect — 

MR. CAPUTY: The Government objects to that, and the Government 
objects also, if Your Honor please, to instruction number 2, which deals 
with accomplices because that isn't the law. A prostitute is not an accom- 
plice of one who is indicted for transportation of a woman in violation of 
the Mann Act. The test of an accomplice under the Aker Case in this Cir- 

cuit is liability to indictment, and a prostitute cannot be indicted for 
transporting herself in interstate commerce. We object to those instruc- 
tions on accomplice, if Your Honor please. 

And if he has any intention about wanting an instruction on accom- 
plices as to the witnesses Graham and Prather, they too are not accom- 
plices, because the Courts have ruled that inmates of a bawdy house are 
not accomplices, if Your Honor please, that if one goes and commits an 
immoral act in a bawdy house he cannot be charged as an accomplice, 
and so we object to these instructions on accomplices, if Your Honor please. 

MR. DIETZ: May I be heard on that? I certainly feel that as far as 
the witnesses, Cadillac Tommy who drove this woman in his automobile, 
the witness Sam Benewitz, who was indicted in this case as an accomplice, 
and as to Graham Little and as to Charles Prather, who from his own 
testimony contacted this woman personally by telephone to arrange a date, 
and as to Grady Duggins, the bellhop at the Washington Hotel, I believe 
that all of those names certainly should be ruled accomplices by this 
Court and require corroboration of their testimony. 

THE COURT: Well, the Court refuses to give Instruction Number 1 

tendered by the defendant and Number 2 requested by the defendant. 

The Court refuses to give Number 3 as already covered by instruc- 
tions of the Court. 
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MR, DIETZ: I didn't hear Your Honor. Did you say you are going 


to cover it in a different way? 
THE COURT: I say I have refused to give it as being covered. 
MR, DIETZ: By other instructions? 
THE COURT: Yes, prepared here. 
What have you to say, Mr. Caputy, as to Instruction Number 4? 
That is Mary Ann Pearson and Mary Lee Sharp having presumed to have 
an interest in the result of the trial. 
MR, CAPUTY: I don't see what interest they have in the outcome 
of this case, if Your Honor please, but I have no objection if Your Honor 
does give an instruction, I believe as the Court always does, on whether a 
person has an interest in the case. 
THE COURT: I give one always. 
MR, CAPUTY: I have no objection to something in that form, if 
Your Honor please. 
THE COURT: You have no objection to this? 
MR, CAPUTY: To Your Honor's instruction, no, but I dojobject to 
this. 
THE COURT: I give the general instruction, that witnesses who are 
interested or have an interest in the case, their testimony should be 
examined with great care. 
MR. CAPUTY: I have no objection to that but I have an objection to 
this as drawn. 
THE COURT: Well, as I see it, I think the general instructions I 
have should cover it, and then it is a matter of argument for counsel for 
the defendants. 
MR. DIETZ: Your Honor, how about the words "presumed to have 
an interest in this case''? 
THE COURT: Iam not going to give that. That will be up to the jury. 
MR, DIETZ: Number 4 will be denied then. 
MR, CAPUTY: Withdrawn I think, if Your Honor please. | As drawn 
I object to it. 
THE COURT: Well, Iam refusing that as covered. 
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Instruction Number 5 is covered by several of the instructions I 
already prepared. 

I am going to refuse Instruction Number 6. And, of course, it 
doesn't matter to the jury whether these instructions were given at the 
request of either the Government or the defense. And I notice in your 
typing of Instruction Number 7 it reads "at the request of the defendant”. 

* * * * * 

MR. CAPUTY: LI object to Number 7, if Your Honor please. 

THE COURT: The Court refuses to give Instruction No. 7. 

That is all, isn't it? 

MR. DIETZ: That is all the defendants’ instructions, Your Honor. 

* * * * * 

MR. DIETZ: Your Honor, just so that I don't make any mistakes 
afterwards, is it the Court's ruling that the witnesses Benewitz, Prather, 
Little, Duggins and Baltzell, Cadillac Tommy, are not accomplices? 

THE COURT: Surely. They may be guilty of fornication, that is 
about all, under the statute. 

MR. CAPUTY: Benewitz, if Your Honor please, is no longer in the 


indictment. The indictment as to him has been dismissed, so he is no 


longer subject to indictment. 
THE COURT: Well, that is true. Very well then, bring in the jury. 
* * * * * 

THE COURT: Closing argument for the defense. 

I might admonish the jurors not to go to sleep during the argument, 
because I don't see how you can possibly do your duty as jurors and 
keep your eyes shut, Keep your eyes open and your ears open too or you 
are not doing your proper function as a juror. 

* * * * * 

MR. CAPUTY: Just a moment: If Your Honor please, I am con- 
strained at this time to get up; and I dislike to interrupt an argument. 
That transcript is not in evidence. 

THE COURT: It is not. 

MR. CAPUTY: And he can't read from anything that is not in 


evidence. 
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THE COURT: No. As a matter of argument, use it. Iam not 
going to permit you to read that testimony. 
MR, DIETZ: I am going to refer to parts of it. 
THE COURT: No, I will sustain the objection. 
MR, DIETZ: It was prepared by the official court reporter, Jack 
Maher, and I move that it be admitted in evidence. | 
THE COURT: What? 
MR, DIETZ: Let it be admitted in this case so I can use|it in my 
argument. 
MR. CAPUTY: No, if Your Honor please. 
MR. DIETZ: I am not finished, Your Honor. 
MR. CAPUTY: That is not in evidence. 
THE COURT: Let him finish. Please finish. 
MR. DIETZ: It bears a certificate of Jack Maher, the official court 
reporter, who is present in Court at the present time, that he certifies 
that this 125 pages constitutes the official transcript of the testimony of 
the witness Mary Lee Sharp. 
MR, CAPUTY: That is not in evidence and he cannot read from any- 
thing that is not in evidence. 
THE COURT: That is true. I will sustain the objection. | You know 


what is in there, why don't you argue it? The jury heard all the testimony. 
MR, DIETZ: I am sure they did, but there were too many different 

things. 
THE COURT: Now, the Court has ruled you are not permitted to 

read it because it is not in evidence. 


* * * * * 


(Whereupon, at 3:35 p.m. the Court recessed and reconvened 
at 3:50 p.m. 
MR, DIETZ: Your Honor, I neglected to make one point with the 
jury. I know it is irregular, but I ask permission to mention this one point. 
THE COURT: I don't believe Mr. Caputy would have any objection. 
Please make it brief. 
MR. DIETZ: It will be brief. 


THE COURT: Go ahead. 

MR. DIETZ: Ladies and gentlemen, as I said, this is unusual, but 
it is a very important point and I plain overlooked it. All this period of 
time, November, December, up until the 15th of December, that this Mary 
Lee who testified that she was supposed to have had this one hundred 

prostitution dates at the Albemarle Street address, don't forget, 
ladies and gentlemen of ihe jury, by her own testimony, the testimony of 
Frank Harkins, the testimony of Joe Fabianich, was that her own husband 
was living there at the Albemarle Street address; and on December 15th, 
at the time she was supposed to have gone with Graham Little — this was 
after the 1st of December. And after the 1st of December where was it 
that her husband was living? He was living on the third floor in the 
apartment over the Atlas Cleaners; and it was to his apartment that she 
took her two dates, Graham Little and the other, whose name we don't 
know. I want you to keep that in mind. I want you to remember also that 
her husband Webb Sharp was present at that time at the Atlas Cleaner's 
also in the evening when Charles Prather made the call down there looking 
for a girl. And Charles Prather just spoke to someone who answered in 
the name of Joe. Joe Fabianich need not have been there, and her own 
husband was there, and her own husband knew she was a prostitute. 

That is all. 


THE COURT: Closing argument for the Government. 
CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 
MR. CAPUTY: * * * 


* * * * * 


And again we say we are not going to talk about the testimony of 
Wilson and about the testimony of Doretha Lewis, but it plays no probative 
weight. But let's talk about something, members of the jury. Throughout 
this entire case, members of the jury, at least on four instances you heard 
counsel when he had Mary V. L. Sharp on the stand say: 

"Well now, you gave that statement which was marked Defendants’ 
Exhibit Number 1 only because you were threatened by the FBI?" 

And she denied it. 
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And he put on no evidence. That was improper. In fact, there was 


a categorical denial and he would be bound by that answer because it is 
a collateral issue. But he doesn't leave well enough alone, members of 
the jury. Then he asked her: 
Weren't you convicted of narcotics," or a user of narcotics, or 
using goof balls, or something like that; and she denied it. He had no 
basis, members of the jury, for such a question being asked. Again an 
improper question. Does he put on any evidence to support that kind of a 
tactic which is improper? No. But he doesn't let that go, he goes even 
beyond that. What else does he say? When she was on that stand 
didn't you recall the testimony, the question that he had asked Mary V. L. 
Sharp? 
"Did you not have a prostitution date last night with two sailors?" 
And she denied that again. It is a collateral matter. Is there any 
evidence? Did he attempt to put anybody on that stand? Again/an im- 
proper question. 
Then he asked her too: 
"Weren't you chased out of," or words to that effect, run jout of 
Marlboro because you were a prostitute? 
And she denied it; and again a collateral matter; and again in asking 
that type of question he should put on some evidence; and he failed to put 
on any evidence there. 
* * * * 
Tuesday, Nov. 28, 1961 
* * * * * 
MR. DIETZ: Counsel for the defense objects to the closing argument 
made by counsel for the Government. The personal attack upon this 
counsel was not part of this case and counsel for the defense moves for 
a mistrial. 
THE COURT: Denied. 


* * 
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CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, in a very short 
time you start to deliberate on the guilt or innocence of these defendants, 
and it is really the most trying part of jury service. And, of course, you 
are the finders of the facts and the findings of facts must be in accordance 
with the law which the Court will now read to you; and this constitutes the 
law of the case as far as you are concerned. 

Now, you have heard the evidence, the statements and arguments of 
counsel for the Government and the defendants, and now it is my duty, as 
I have said, to instruct you as to the law; and it is your duty to determine 


whether or not the defendants are guilty of the crimes with which they 


are charged. 

Before discussing the charges against the defendants in detail, I 
shall summarize for you the general principles of law that must govern 
you and guide you in determining the issues in this case. 

It is the function and duty of the jury to determine the issues of 
facts. It is the duty of the Court to instruct you as to the principles of law 
governing the case. You are pound and obligated to follow the instructions 
of the Court as to the law and take the law from the Court. 

On the other hand, you are the sole judges of the facts and you must 
determine the facts for yourselves solely upon the evidence presented in 
Court. 

The fact that a defendant is charged with a crime and has been in- 
dicted is not to be taken as any evidence of guilt. The sole purpose of the 
indictment is to bring defendants before the Court, and it is merely the 
machinery and the procedure provided by law for placing defendants on 
trial. 

Every defendant in a criminal case is presumed to be innocent, and 

that presumption attaches to the defendant throughout the entire trial. 

The burden of proof is upon the Government to prove the defendants 
guilty beyond a reasonable doubt. Unless the Government sustains that 
burden and proves beyond a reasonable doubt the defendants have commit- 
ted the crimes with which they are charged, the jury must find them not 
guilty. 
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Proof beyond a reasonable doubt, however, does not mean proof be- 
yond all doubt. It means proof to a moral certainty and not necessarily 
proof to a mathematical or absolute certainty. 
By reasonable doubt is meant just as its name implies, it means a 


doubt based on reason, a doubt for which you can give a reason) to your- 


| 
self and not just any whimsical speculation or capricious conjecture. It 


means a doubt that is substantial and not merely shadowy. Neither does 
it mean a doubt born of reluctance on the part of a juror to perform an un- 
pleasant duty, or a doubt arising out of sympathy for a defendant, or out 
of anything other than a candid consideration of all the evidence presented, 
Proof beyond a reasonable doubt simply means this: If, after an im- 
partial comparison and consideration of all the evidence in the case, you 
can say to yourself that you are not satisfied with the defendants’ guilt, 
then you have a reasonable doubt. 
On the other hand, if, after such an impartial comparison and con- 
sideration of all the evidence, you can truthfully and candidly say to your- 
self that you have an abiding conviction of the defendants' guilt, then you 
have no reasonable doubt. 
In determining whether the Government has established the charges 
against the defendants beyond a reasonable doubt, you will consider and 
weigh the testimony of all witnesses who have testified before you and all 
the circumstances concerning which testimony has been introduced. 
You may also consider any exhibits which have been admitted in 
evidence in this trial. 
You are the sole judges of the credibility of witnesses. In other 
words, you and you alone are to determine whether to believe any witness 
and the extent to which any witness may be credited. 
In reaching a conclusion as to the credibility of any witness, and in 
weighing the testimony of any witness, you are to take into consideration 
the witness' manner of testifying, whether the witness impresses you as 
a truthful individual, whether the witness impresses you as having an 
accurate memory and recollection, and whether the witness hals any 
interest in the outcome of the case. All of those matters, as well as any 
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other factors that appear to you as having a bearing in this matter, 
you may consider and weigh in determining what witnesses to believe and 
the extent to which you credit them. 

If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly have been 


mistaken, you are then at liberty, if you deem it wise to do so, to dis- 


regard the entire testimony of that witness or any part of it. 


The testimony of one witness whom you may find to be entitled to 
full credit is sufficient for the proof of any fact except in the crimes of 
perjury and treason and can justify a verdict in accordance with such 
testimony even if a number of witnesses have testified to the contrary. 

You are not to permit yourself to be influenced by anything the Court 
has said or done which has suggested to you that he is inclined to favor the 
position of either the Government or the defendants. I have not intended to 
express nor intimate any opinion as to what witnesses are worthy of belief 
or disbelief, what facts are established, what facts have not been estab- 
lished, or what inferences should be drawn from the evidence. If any ex- 
pression of mine has seemed to indicate an opinion relating to any of those 
matters, I instruct you to disregard it. 

Ladies and gentlemen of the jury, bear in mind, you will make a defi- 
nite contribution to efficient judicial administration if you arrive at a just 
and proper verdict in this case. To that end the Court reminds you that, 
in your deliberations in the jury room, your purpose should not be to sup- 
port your own opinion but to ascertain and declare the truth. 

It is the duty of attorneys on each side of a case to object when the 
other side offers testimony or other evidence which counsel believes is 
not properly admissible. When the Court has sustained an objection to a 
question, the jury is to disregard the question and may draw no inference 
from the wording of it or speculate as to what the witness would have said 
if permitted to answer. 

Upon allowing testimony or other evidence to be introduced over the 
objection of counsel, the Court does not, unless expressly stated, indicate 
any opinion as to the weight or effect of such evidence. 
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As stated before, the jurors are the sole judges of the credibility of 
all the witnesses and the weight and effect of all evidence. 
In Courts, as well as everyday affairs, there are two types of evi- 
dence that come into play in determining issues. 
One is known as direct evidence and the other indirect or circum- 


stantial evidence. 
Direct evidence, for example, is evidence of a witness himself as to 


what he saw or heard as an eye-witness to the crime which may be under 
inquiry. 

Indirect or circumstantial evidence is supplied by testimony of facts 
and circumstances which tend to show that the offense under inquiry has 
been committed and by whom it was committed. In other words, it is evi- 
dence which is composed of proved facts which raise a logical inference 
as to the existence of the fact that is at issue in a particular case. 

Both kinds of evidence, direct and indirect or circumstantial evi- 
dence, have been introduced in this case. Both kinds of evidence are 
equally entitled to your consideration. Sometimes a jury may be more 
convinced by indirect or circumstantial evidence than by direct evidence. 
If the circumstantial evidence is sufficiently strong it may be as convinc- 
ing as direct evidence, because circumstances speak for themselves and 
if they are strong enough they may lead to a definite conclusion, 

But the rule of law is that whether the evidence be direct pr indirect 
or a combination of the two, before there may be a conviction by a jury 
you must find the evidence adds up to proof beyond a reasonable doubt. 

The arguments of the lawyers in this case are entitled to your most 
careful consideration so far as you find them logical and reasonable. You 
are to remember, however, that the lawyers are advocates of their respec- 
tive sides and what they say does not constitute evidence. 

You should not let sympathy or prejudice enter into your delibera- 
tions or into your verdict. Bear in mind, you are a fact-finding body, and 
that you are bound and obligated to apply the law as given you by the Court 
to the facts as you determine them. Impartiality is expected of/you just 


as it is of me. 
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Every defendant is entitled to a fair and impartial trial uninfluenced 
by passion, prejudice or any other emotion. 

Ladies and gentlemen, the defendant Joseph A. Fabianich is charged 
in Counts One, Four and Eight, and the defendant Mary E. Fabianich is 
charged in Counts Two, Four, Six and Nine for violation of the so-called 
White-Slave Traffic Act" or which is also known as the "Mann Act". 

The pertinent portion of this statute reads as follows. It is brief 
and simple. 

"Whoever knowingly transports in interstate or foreign commerce 
or in the District of Columbia any woman or girl for the purpose of 
prostitution or debauchery, or for any other immoral purpose, or with 
the intent and purpose'to induce, entice or compel such a woman or girl 

to become a prostitute or to give herself up to debauchery, or to 
engage in any other immoral practice shall be punished as the statute 
provides." 

The essential elements of an offense under this statute consist of 
knowingly transporting a woman or girl from one state to another, or from 
one of the states to the District of Columbia or within the District of Co- 
lumbia, or knowingly transporting a woman in the District of Columbia to 
another place in the District for the purpose of prostitution or debauchery 
or for any other immoral purpose. 

By the words "any other immoral purpose" is meant any form of 
sexual immorality. The immoral purpose does not have to be indulged in 
for money. The transportation does not have to be against the woman's 
will. Even if the woman voluntarily permits herself to be transported 
with her own consent for an immoral purpose, the person who transports 
her for that purpose and who has at the time of the transportation or prior 
thereto the intent or purpose that the woman whom he or she is transport- 
ing should become a prostitute or should give herself up to debauchery or 
should engage in any other immoral purpose, such a person is guilty of 
violation of the act. 

If you find that the defendant Joseph A. Fabianich transported the 


female named in Counts One and Eight, as charged in the indictment, 
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and that at the time he had the purpose and intent that the female should 
engage in prostitution or should engage in any other immoral purpose, 
and the transportation was for one of those purposes, you may find the 
defendant Joseph A. Fabianich guilty of either or both Counts, One or 
Eight. 
If you find that the defendant Mary E. Fabianich transported Mary 
V. L. Sharp, as charged in Counts Two, Six and Nine of the indictment, 
and that at the time she had the purpose and intent that Mary V. L. Sharp 
should engage in prostitution or should engage in any other immoral pur- 
pose, and the transportation was for one of these purposes, you) may find 
the defendant Mary E. Fabianich guilty on any one or all the Counts Two, 
Six and Nine. 
If you find that one or both of these defendants transported Mary 
V. L. Sharp, as charged in Count Four of this indictment, and that at the 
time one or both of these defendants had the intent that Mary V, L. Sharp 
should engage in prostitution or should engage in any other immoral pur- 
pose, and the transportation was for one of those purposes, you! may find 
one or each of these defendants guilty as charged in Count Four. 
The offense is complete upon the unlawful transportation in inter- 
state commerce or in the District of Columbia of a female for im- 
moral purposes. Accomplishment of the illicit purpose is not necessary 
to establish guilt. 
Of course, ladies and gentlemen, if you find that the Government has 
failed to prove beyond a reasonable doubt the essential elements of these 
offenses, you will find the defendants not guilty. 
The offense is the transportation of the female for the purpose of 
prostitution, debauchery, or any other immoral purpose. You are further 


instructed, that anyone who unlawfully transports need have no further 
| 


connection or commercial interest, direction or control over the victim's 
subsequent activities. The Government is not required to show pecuniary 
motive. You are instructed the statute covers transportation in interstate 
commerce or in the District of Columbia without pecuniary motive of a 


woman with intent to have illicit relations with her by force or jotherwise 
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and is not confined to transportation of a woman for merely mercenary 
immoral purposes. 

Further, ladies and gentlemen, you are instructed it is not neces- 
sary for the Government to prove that one or both of these defendants 
actually did transport the female named in the particular counts of the 
indictment which charged the violation of the Mann Act. It is sufficient 
that the Government prove the defendant knowingly caused the female to 

be transported in interstate commerce or within the District of Co- 
lumbia, as the case may be, for the purpose of prostitution, debauchery 
or other immoral purposes. 

And, of course, the Government must prove all the elements of those 
offenses to your satisfaction beyond a reasonable doubt. 

Members of the jury, the defendant Joseph A. Fabianich is charged 
in Count Three and Seven, and the defendant Mary E. Fabianich is charged 
in Count Five with the violation of Section 2707, Title 22 of the District of 
Columbia Code. 

The pertinent portions of that are as follows: 

"Any person who within the District of Columbia shall receive any 
money for or on account of arranging for or causing any female to have 
sexual intercourse with any other person, or to engage in prostitution, 
shall be punished as the statute provides." 

The offense defined in that statute consists of two elements; one, 
arranging for or causing a female to have sexual intercourse with another 
or to engage in prostitution and; two, receiving money on account of 
making such arrangements or on account of causing the female to engage 
in prostitution. 

The Government must establish both of those elements beyond a 


reasonable doubt in order for you to return a verdict of guilty as to any 


of the counts, three, five and seven of this indictment. 

A person who advises, incites or connives at the commission of a 
criminal offense or is present at the scene thereof aiding and abetting 
another in its commission is jointly guilty of the offense. 


The words "aid and abet" comprehend all assistance rendered by 
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acts, words, encouragement, support or presence, actual or constructive, 
to render assistance should it become necessary. 
In order to aid and abet another commit to a crime it is necessary that 
a defendant in some sort associate himself with the venture, and that he 
participate in it as something that he wishes to bring about, that he had 
knowledge that it is a criminal offense that is being perpetrated, and that 
he seeks by his actions to make it succeed. 
Now, you will see on the indictment when you go to your jury room 
the name of Sam Benewitz. In your deliberations in this case you are not 
to concern yourselves in any way whatsoever with the fact that |‘Sam 
Benewitz is named in the indictment. And you are instructed by the Court 
not to draw any inference at all from the fact Sam Benewitz, although he 
is charged in the indictment, is not on trial. You are to concern yourselves 
only with the defendants Joseph and Mary Fabianich, and you are to con- 
sider the evidence pertaining to them as you have heard it from the wit- 
nesses here. 
I am required by law to state to you that the testimony of an accom- 
plice should be received with care and scrutinized with caution. The 
degree of credibility that should be given to such testimony is a matter 
exclusively within the province of the jury, and you may accept the testi- 
mony of an accomplice. In fact, the jury has the right to convict a person 
on the sole uncorroborated testimony of the accomplice if the jury believes 
the accomplice. An accomplice in the commission of a crime is a com- 
petent witness. 
An accomplice is anyone who knowingly and voluntarily cooperates 
with, or aids, assists, advises, or encourages another in the commission 


of a crime, regardless of his degree of participation. No matter how 


small the degree may be, the person who aids another in the commission 
of a crime is an accomplice. 
Evidence of a defendant's previous conviction of a crime is to be 
considered only by you insofar as it affects the credibility of the defendant 
as a witness, and must not be considered as any evidence of guilt of the 
offense or offenses of which he or they may be charged. 
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You are instructed that while the law makes a defendant a competent 
witness, you have the right to take into consideration his situation and in- 
terest in the result of your verdict and all of the circumstances which sur- 
round it. You are to give the defendant Joseph A. Fabianich's testimony 

such weight as it is fairly entitled to. 

The law, however, does not compel any defendant to take the witness 


stand. Therefore, ladies and gentlemen of the jury, no presumption of 


guilt may be raised and no inference of any kind may be drawn by the 
failure of Mary E. Fabianich to testify. A defendant is under no obligation 
to testify when on trial. 

Finally, members of the jury, you will consider this case in the 
light of the instructions I have just given you and use the same practicable 
approach, the same ordinary common sense, the same intelligence that 
you would employ in determining any other important matter that you have 
occasion to decide in the course of your everyday experience. 

Your verdict in this case may be guilty or not guilty as to each count 
in the indictment. Your verdict must be unanimous. 

Counsel may approach the bench. 

(AT THE BENCH:) 

THE COURT: Is there any disagreement with the instructions the 
Court gave? 

MR. CAPUTY: Satisfied, Your Honor. 

MR. DIETZ: Counsel for the defense respectfully takes exception to 
Your Honor's portion of the charge regarding the Mann Act Counts and 

Your Honor's instruction, that they knowingly caused the transpor- 
tation. And Your Honor will recall yesterday I made argument to Your 
Honor based upon the case of Graham versus United States, 81 U. S. 
Appeals, D. C., page 49. 

THE COURT: That is overruled. Have you any others? 

MR. DIETZ: Your Honor, I believe, to protect my clients' rights 
on the record, I am supposed at this point to again request Your Honor to 
give the instructions, the proposed instructions that I had submitted to 


Your Honor, and take exception to Your Honor's denial. 
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THE COURT: If that is an objection, it is overruled. 

MR, DIETZ: I think this is the time I must make this or I waive it 
and I don't want to waive it. 

THE COURT: You shouldn't. 

MR, DIETZ: I take exception to Your Honor's — respectfully take 
exception — 

THE COURT: That is always understood. 

MR. DIETZ: Well, I will say it because I mean it. I respectfully 
take exception to Your Honor's mentioning only one person, Sam Benewitz, 
as an accomplice in this case. Of course, you know my position on all of 
the Government witnesses, that they are in some way accomplices. 

THE COURT: The only reason for that is he is named in the first 

count. 

MR. CAPUTY: You didn't do that, Your Honor, you gave a general 
instruction. 

MR, DIETZ: Maybe I misunderstood, Idon't claim tobe perfect, Victor. 

THE COURT: The only mention with respect to Benewitz|is that they 
are not to consider him even though he is named in the indictment. 

MR, CAPUTY: Your Honor gave a general instruction. 

THE COURT: I gave a general instruction. But, if you think that — 
There it is (indicating). But it is overruled. 

* * * * bd 

THE COURT: In considering, ladies and gentlemen of the jury, the 
instructions I have given you, you are to consider them as a whole, that is 
you are not to pick out any particular instruction and accentuate that and 
overlook the others. 

Upon your return to the courtroom your foreman will state your ver- 
dict, but each of you individually may be asked to state your verdict, in 
which case, you should be prepared to do so. 

Before commencing your deliberations, you will elect one of your 
members as foreman or forelady to preside over your deliberations, and 


whenever you shall have arrived at a verdict notify the Marshal, whereupon, 


you will be escorted back to the courtroom to render your verdict through 
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your foreman or forelady. 

The alternate jurors are dismissed from any further consideration 
of the case with the thanks of the Court for their services. 

Ladies and gentlemen of the jury, you will now retire to your jury 
room to begin your deliberations, taking with you a copy of the indictment 
in this case. 

* * * * * 
298 THE COURT: You will now retire to your jury room to begin your 
deliberations, and the Court will stand in recess until return of Court. 

(Whereupon, at 10:40 a.m. the jury retired to the jury room and 

the Court recessed.) 


2:55 p.m. 


JURY VERDICT 

THE COURT: Are your clients here, Mr. Dietz? 

MR. DIETZ: Yes, Your Honor, they are seated in the courtroom. 

THE COURT: Bring them up. 

(The jurors entered and took their positions in the jury box.) 

THE COURT: Take the verdict, Mr. Clerk. 

THE DEPUTY CLERK: Will the Foreman please rise? 

Mr. Foreman, has the jury agreed upon its verdict? 

FOREMAN (JUROR NO. 12): They have. 

THE DEPUTY CLERK: What say you as to the defendant Joseph A. 
Fabianich on Count 1 of the Indictment? 

FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: On Count 3 of the Indictment? 

FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: On Count 4 of the Indictment? 

FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: On Count 7 of the Indictment? 

FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: On Count 8 of the Indictment? 

FOREMAN: Guilty. 

THE DEPUTY CLERK: Mr. Foreman, what say you as to the 
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defendant Mary E. Fabianich on Count 2 of the Indictment? 
FOREMAN: Guilty. 
THE DEPUTY CLERK: On Count 4 of the Indictment? 
FOREMAN: Guilty. 
THE DEPUTY CLERK: On Count 5 of the Indictment? 
FOREMAN: Guilty. 
THE DEPUTY CLERK: On Count 6 of the Indictment? 
FOREMAN: Guilty. 
THE DEPUTY CLERK: On Count 9 of the Indictment? 
FOREMAN: Guilty. 
THE DEPUTY CLERK: Members of the Jury, your foreman says 
that you find the defendant Joseph A. Fabianich guilty on Counts 1, 3, 4, 
7 and 8 of the Indictment. He also says that you find the defendant Mary 
E. Fabianich guilty on Counts 2, 4, 5, 6 and 9 of the Indictment. And this 
is your verdict, so say you each and all? 


(The jurors responded in the affirmative.) 
* * * * 


[Filed December 19, 1961] 


JUDGMENT AND COMMITMENTS 


[Filed December 19, 1961] 


NOTICE OF APPEAL _ [Mary E. Fabianich] 


Name and address of appellant: Mary E. Fabianich, 4132 Georgia Avenue, 
N.W., Washington, D. C. 


Name and address of appellant's attorney: Stanley M. Dietz, 210 C Street, 
N.W., Washington, D. C. 


Offense: 18 USC 2421, 22 D.C.C. 2707. 


Concise statement of judgment or order, giving date, and any sentence: 


158 


12/19/61, 18 USC 2421, Count One, 1-3 years. 


12/19/61, 18 USC 2421, Count Four, 1-3 yrs. consecutive to 
Count Two. 


12/19/61, 22 DCC 2707, Count Five, 1-3 yrs. consecutive to 
Count Four. 


12/19/61, 18 USC 2421, Count Six, 1-3 yrs. concurrent to 
Count Two. 


12/19/61, 18 USC 2421, Count Nine, 1-3 yrs. concurrent to 
Counts Two and Six. 

Name of institution where now confined, if not on bail: D. C, Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: December 19, 1961 /s/ MARY E. FABIANICH 
Appellant 


/s/ STANLEY. M. DIETZ 
Attorney for Appellant 


[ Filed December 19, 1961] 
NOTICE OF APPEAL [Joseph A. Fabianich] 


Name and address of appellant: Joseph A. Fabianich, 4132 Georgia 
Avenue, N.W., Washington, D. C. 


Name and address of appellant's attorney: Stanley M. Dietz, 210 C Street, 
N.W., Washington, D. C. 


Offense: 18 USC 2421, 22 D.C.C. 2707. 
Concise statement of judgment or order, giving date, and any sentence: 
12/19/61, 18 USC 2421, Count One, 1-3 years. 


12/19/61, 22 DCC 2707, Count Three, 1-3 yrs. consecutive to 
Count One. 


12/19/61, 18 USC 2421, Count Four, 1-3 yrs. consecutive to 
Count Three. 


12/19/61, 22 DCC 2707, Count Seven, 1-3 yrs. concurrent to 
Count One. 


12/19/61, 18 USC 2421, Count Eight, 1-3 yrs. concurrent to 
Counts One and Seven. 
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Name of institution where now confined, if not on bail: D.C. Jail. 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the| above- 
stated judgment. 


Date: December 19, 1961 /s/ JOSEPH A, FABIANICH 
Appellant 


/s/ STANLEY M. DIETZ 
Attorney for Appellant 


BRIEF FOR APPELLEE 
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No. 16,785 ! 
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Unsrrep States or AMERICA, APPELLEE. 
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THE DISTRICT OF COLUMBIA 
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| United States Attorney. 
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VICTOR W. CAPUTY, 

DANIEL A, REZNECK, 


United Statoc Assistant United States Attorneys. 
states Cait rf Anpeals 


* Sireuit 


Nos. 16,784, 16,785 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Were the appellants denied a fair trial because of the 
conduct of the District Court and the Assistant United 
States Attorney, where a reading of the record and an an- 
alysis of the incidents of which the appellants complain 
shows that the trial court acted in the proper exercise of its 
discretion to supervise the course of the trial and Govern- 
ment counsel conducted himself correctly throughout the 
trial? 

2. Did the District Court commit reversible error in 
admitting into evidence the prior written statement of a 
Government witness over defense objection, where the 
statement was subsequently withdrawn because of the 
defense objection and the jury never saw it? 

3. Did the District Court correctly instruct the jury on 
the evaluation of the testimony of various witnesses, where 
it charged in accordance with the directions frequently 
given by this Court and in virtually the exact language 
of those directions? 

4. Did the Court abuse its discretion by declining to allow 
appellants’ counsel to read from the transcript of proceed- 
ings in his closing argument to the jury? 

5. Did the District Court err in denying appellants’ mo- 
tions for judgment of acquittal on various counts, where 
there was ample evidence specifically introduced on each 
count to uphold the jury verdict and the evidence as a 
whole overwhelmingly established appellants’ guilt on all 
counts? 

6. Was Judge Jackson competent to sit at appellants’ 
trial? May this issue be raised for the first time on appeal? 


Counterstatement of the Case 
Statutes Involved 
Summary of Argument 


Argument: 


I. Appellants Received a Fair Trial 
1. Limitation of Defense Examination 
2. Allowance of Government Examination 
3. Remarks of the District Court 
4. Conduct of Government Counsel 
II. The District Court Did Not Prejudicially Err In Admitting 
The Prior Statement of Mary Sharp Into Evidence And 
Permitting Its Subsequent Withdrawal 
III. The District Court Did Not Err In Its Instructions On The 
Evaluation of the Testimony Of The Government And 
Other Witnesses 
. The District Court Did Not Err In Refusing To Allow 
Appellants’ Counsel To Read From The Transeript Of 
Proceedings In Closing Argument 
V. The Evidence Supported The Verdict On All Counts And 
The District Court Did Not Err In Denying Appellants’ 
Motion For Judgment Of Acquittal On Various Counts. 
VI. Judge Jackson Was Competent To Sit At Appellants’ 


Conclusion 
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Unrrep States or AmeEnicA, APPELLEE. 


No. 16,785 
Mary A. Fasranicu, APPELLANT, 
v. 


Unrrep States or AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants were indicted on April 5, 1961. Appellant 
Joseph A. Fabianich was charged in three counts with 
violation of the Mann Act, 18 U.S.C. §2421, and in two 
counts with receipt of money for arranging for acts of 
prostitution, in violation of 22 D.C. Code §2707. Appellant 
Mary E. Fabianich was charged in five counts with viola- 


(1) 
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tion of the same section of the Mann Act and in one count 
with violation of the same section of the D.C. Code. (J-A. 
1-3) 

Appellants pleaded not euilty and were tried together 
by a jury before Jackson, J. (J-A. 3) The last count in 
the indictment, against Mary Fabianich for violation of the 
Mann Act, was dismissed at the close of the Government’s 
case. (J.A. 87) The jury returned a verdict of guilty on 
all other counts. Appellant J oseph Fabianich received a 
sentence of: 1 to 3 years on count 1; 1 to 3 years on count 
3 consecutive to that on count 1; 1 to 3 years on count 4 
consecutive to that on count 3; 1 to 3 years on count 7 con- 
current to that on count 1; and 1 to 3 years on count 8 
concurrent to that on counts 1 and 7. The total was 3 to 
9 years. Appellant Mary Fabianich received a sentence of: 
1 to 3 years on count 2; 1 to 3 years on count 4 consecutive 
to that on count 2; 1 to 3 years on count 5 consecutive to 
that on count 4; 1 to 3 years on count 6 concurrent to 
that on count 2; and 1 to 3 years on count 9 concurrent 
to that on counts 2 and 6. Her total was also 3 to 9 years. 
(J.A. 158) 

The Government’s evidence in the case was lengthy and 
can be set forth most conveniently by relating it to the 
various counts in the indictment: 


4. Count 1 charged that on or about July 10, 1959, appel- 
lant Joseph Fabianich transported and caused to be trans- 
ported Mary A. Pearson from the District of Columbia to 
Maryland for the purpose of prostitution. (J.A.1) Mary 
A. Pearson testified that around the time in question, appel- 
lant Joseph Fabianich called her and asked her to have a 
date with a good friend of his. (J.A. 4-6) Appellant then 
introduced Sam Benewitz to her on the pbone. Benewitz 
picked her up outside her apartment puilding in the District 
of Columbia that afternoon and drove her to his apartment 
in Maryland. There she ‘‘had a prostitution date with him 
and then he drove me back to the apartment’’. (J.A. 5) 
She received $20 from Benewitz on that occasion. (J-A. 
7) She said that after this date, Joseph Fabianich asked 
her ‘‘if everything had turned out all right and I said, yes’’. 
(J.A. 9) Benewitz testified that he met Mary Pearson in 
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July ‘[t]hrough Joe Fabianich’’ and had sexual relations 
with her at his apartment. (J.A. 11-12) Benewitz said 
Joseph Fabianich ‘‘arranged this date”’. (J.A. 14) 

2. Count 2 charged that on or about November 15, 1959, 
appellant Mary Fabianich transported and caused to be 
transported Mary V. L. Sharp from the District of Colum- 
bia to Maryland for the purpose of prostitution. Mary 
Sharp testified that she returned to Washington in Novem- 
ber of 1959 and took up residence at appellants’ home. She 
said that she had previously met ‘‘Cadillaec Tommy”’’ Balt- 
zell through Mary Fabianich. (J.A. 17) On November 
15, 1959, Mary Fabianich called Baltzell and arranged for 
a date between him and Mary Sharp. Mary Fabianich 
told Mary Sharp to take a cab to a certain address and 
called the cab. There she met Baltzell and went with 
him to him to a motel in Maryland, where they had 
sexual intercourse. He paid her, and Mary Fabianich 
received half the money. (J.A. 18; 27; 59) She said 
that this date ‘‘was Frenchy’s [Mary Fabianich] 
idea’’. (J.A. 70) Baltzell testified that Mary Fabianich 
called him about November 15, 1959, told him Mary Sharp 
was in town, and asked if he wanted a date with her. He 
said he took Mary to the Maryland motel, had sexual inter- 
course with her there, and paid her. (J.A. 73-74) 

3. Count 3 charged Joseph Fabianich with receiving 
money about November 20, 1959, for arranging an act of 
sexual intercourse between Mary Sharp and Charles R. 
Prather. The related count 4 charged that about this date, 
Joseph and Mary Fabianich transported and caused Mary 
Sharp to be transported within the District of Columbia 
for the purpose of prostitution. Mary Sharp testified that 
she had a conversation with Joseph Fabianich at his clean- 
ing establishment at that time. He told her to go to a 
Washington address, where she met Prather. (J.A. 19-20, 
70) She had sexual intercourse with Prather at a hotel for 
money and afterwards turned over half to Joseph Fabi- 
anich. (J.A. 20, 27-28) She said that Marry Fabianich 
ealled the taxicab on that occasion to take her to meet 
Prather. (J.A. 70) Mary Fabianich also said at this 
time that she needed money. (J.A. 70) Charles Prather 
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testified that Joseph Fabianich had given him a phone 
number and said ‘If you call maybe I get something for 
you”. In November Prather called the number, asked for 
Joe, ‘and got this girl over here’. (J.A. 76, 76-A) He 
said he had sexual intercourse with Mary Sharp on this 
date at the hotel she had mentioned in her testimony and 
paid her. (J.A. 76) 

4, Count 5 charged that about December 11, 1959, Mary 
Fabianich received money for arranging an act of sexual 
intercourse between Mary Sharp and Charles Prather. The 
related count 6 charged her with transporting and causing 
Mary Sharp to be transported in the District of Columbia 
about that date for the purpose of prostitution. Mary 
Sharp testified that on December 11, 1959, she called 
Prather, and they agreed to meet. She traveled by cab 
from the Fabianich home to their previous meeting place, 
met Prather, and went with him to the same hotel. There 
they had sexual intercourse, and she received money, half 
of which she turned over to Mary Fabianich. (J.A. 20) 
She said that she made this call to Prather at the sugges- 
tion of Mary Fabianich, and Mary Fabianich called the 
cab for her to keep the date. (J.A. 70-71) Prather testi- 
fied that Mary Sharp had called him in December, they 
had met, had sexual relations, and he had paid her on this 
occasion also. (J.A. 76-A) 

5, Count 7 charged that about December 15, 1959, Joseph 
Fabianich received money for arranging an act of sexual 
intercourse between Mary Sharp and Graham Little. The 
related count 8 charged that about this date J oseph Fabian- 
ich transported and caused Mary Sharp to be transported 
for the purpose of prostitution. Mary Sharp testified that 
Joseph Fabianich called her up at this time at the Fabian- 
ich home and told her to come to the cleaning establishment. 
She said that Joseph Fabianich came over himself and drove 
her to the establishment. There she had sexual inter- 
course with Little, received money from him, and paid 
Joseph Fabianich half. (J.A. 21; see also J.A. 31-33, 63- 
64,71) Graham Little testified that he had a conversation 
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with Joseph Fabianich at the cleaning establishment about 
December 15, 1959, during which Fabianich said that Mary 
Sharp was back in town. Fabianich telephoned her for him, 
and on the same day he had a ‘‘prostitution date’’ with her 
over the cleaners. He paid her after having sexual rela- 
tions with her. (J.A. 77-79, 81) 

6. Count 9 charged that about December 17, 1959, Mary 
Fabianich transported and caused Mary Sharp to be trans- 
ported within the District of Columbia for purposes of 
prostitution. Mary Sharp testified that in December she 
had sexual intercourse with Dozier Willard at a Washington 
hotel after Mary Fabianich was given Willard’s room num- 
ber by an employee of the hotel, Grady Duggins. Mary 
Fabianich received half the money Mary Sharp was paid 
by Willard. (J.A. 22; see also J.A. 71-72) The hotel 
auditor testified that Willard had registered at the hotel 
on December 14, 1959. (J.A. 82) Grady Duggins, bellhop 
at the hotel, testified that he received several telephone 
calls from Mary Fabianich in December, 1959, asking him 
to contact people for her and make dates. (J.A. 83) She 
left her telephone number with him, and he called her on 
December 17, 1959 to tell her that a Mr. Willard at the 
hotel wanted a date. Mary Fabianich said she would send 
a girl down, Mary Sharp arrived, and Duggins took her 
to Willard’s room. (J.A. 84) 

Mary Sharp also testified that she returned to Washing- 
ton from South Carolina in November, 1959 after receiving 
a telephone call from Mary Fabianich. (J.A. 68-69) The 
conversation with Mary Fabianich was that when she re- 
turned, she would engage in prostitution in Washington. 
(J.A. 69) Mary Fabianich sent her money with which to 
come to Washington, (J.A. 26) She stayed at appellants’ 
home until about January, 1960, and testified that she 
filled ‘‘close to a hundred or more’’ prostitution dates at 
the request of the appellants at their home. She also said 
that she filled about 50 or 75 such dates at their request 
elsewhere than at their home during this period. (J.A. 
69) She said that she always turned over half her daily 
earnings to one appellant or the other. (J.A. 31) She 
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also said that appellants arranged for a place for her in 
another house of prostitution after she left their residence, 
and that she continued to pay over part of her prostitution 
earnings. (J.A. 25, 36, 64-66) 

The facts of various incidents during the trial of which 
appellants complain will be set out in the body of the 
argument. 

STATUTES INVOLVED 


Title 18, United States Code, Section 2421, provides: 
Transportation generally 


Whoever knowingly transports in interstate or for- 
eign commerce, or in the District of Columbia or in 
any Territory or Possession of the United States, any 
woman or girl for the purpose of prostitution or de- 
bauchery, or for any other immoral purpose, or with 
the intent and purpose to induce, entice, or compel 
such woman or girl to become a prostitute or to give 
herself up to debauchery, or to engage in any other 
immoral practice; or 

Whoever knowingly procures or obtains any ticket or 
tickets, or any form of transportation or evidence of 
the right thereto, to be used by any woman or girl in 
interstate or foreign commerce, or in the District of 
Columbia or any Territory or Possession of the United 
States, in going to any place for the purpose of prosti- 
tution or debauchery, or for any other immoral pur- 
pose, or with the intent or purpose on the part of such 
person to induce, entice, or compel her to give herself 
up to the practice of prostitution, or to give herself up 
to debauchery, or any other immoral practice, whereby 
any such woman or girl shall be transported in inter- 
state or foreign commerce, or in the District of 
Columbia or any Territory or Possession of the United 
States— 

Shall be fined not more than $5,000 or imprisoned 
not more than five years, or both. 
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Title 22, District of Columbia Code, Section 2707, pro- 
vides: : 


Procurer—Punishment for receiving money or other 
valuable thing for arranging assignation or debauchery 
—Penalty. 


Any person who, within the District of Columbia, 
shall receive any money or other valuable thing for or 
on account of arranging for or causing any female to 
have sexual intercourse with any other person or to 
engage in prostitution, debauchery, or any other im- 
moral act, shall be guilty of a felony and, upon con- 
viction, shall be punished by imprisonment for not more 
than five years and a fine of not more than $1,000. 


* * . * * 
SUMMARY OF ARGUMENT 


I 


The appellants were fairly tried. Neither the District 
Court nor the Assistant United States Attorney acted im- 
properly during the trial. Appellants’ various allegations 
of prejudicial conduct by the trial judge and Government 
counsel are without substance. 


II 


The District Court did not commit reversible error in 
admitting the prior written statement of a Government 
witness into evidence. The statement was withdrawn be- 
cause of appellants’ objection and the jury never saw it. 


III 


The District Court correctly instructed the jury on the 
evaluation of the testimony of the witnesses in the case. 
Appellants’ various requested instructions were properly 
refused because they were incorrect statements of the law 
and because the District Court gave the jury a proper 
charge. 
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IV 


The District Court acted within its allowable discretion in 
declining to allow appellants’ counsel to read from the tran- 
script of proceedings during his closing argument to the 
jury. 

Vv 


The evidence was sufficient to support the verdict on all 
counts. Appellants’ motions for judgment of acquittal on 
various counts were properly denied. 


VI 


Judge Jackson was competent to sit at appellants’ trial. 
I 


Appellants Received a Fair Trial 


Appellants claim that they were denied a fair trial be- 
cause of the actions of the District Court and the Assistant 
United States Attorney who tried the case. This claim 
can properly be evaluated only on a reading of the entire 
record, and that record establishes that appellants were 
fairly tried and justly convicted. However, appellants’ 
claim seems to be an amalgam of several different classes 
of objections to the conduct of the trial, and these objec- 
tions can also be individually considered to show their 
insubstantiality. The basic categories of complaint are: 
the District Court’s allegedly improper limitation of cross- 
examination and direct examination by the defense; the 
District Court’s allegedly improper allowance of certain 
direct examination and cross-examination by the Govern- 
ment; allegedly insulting and improper remarks of the 
District Court; and allegedly improper remarks and ac- 
tions of the Assistant United States Attorney. 


1. Limitation of Defense Examination. It is well settled 
that: : 


‘¢While cross-examination is a matter of right... its 
extent can and must be reasonably controlled by the 


court in the interest of a fair and orderly trial. ‘In 
respect of such things as needless protraction, conduct 
of an examination in a manner unfair to a witness, 
undue inquiry into collateral matters to test credibility, 
and the like, cross-examination is properly within the 
discretion of trial judge, and there can be no reversal 
except for abuse.’’’ Wright v. United States, 87 US. 
App.D.C. 67, 68, 183 F.2d 821, 822 (1950) (quoting from 
Lindsey v. United States, 77 U.S.App.D.C. 1, 2, 133 F. 
2d 368, 369 (1942)). 


The limitations on appellants’ cross-examination of which 
they complain were appropriate exercises of the discretion 
of the District Court. Many of the questions of appellants’ 
counsel were not material to the case and would have in- 
volved this already complex trial in extraneous issues. For 
example, appellants’ counsel persistently sought to elicit 
testimony from Government witnesses Pearson and Sharp 
of other immoral conduct in which they had engaged. The 
District Court properly restrained him from doing so on 
the ground that these witnesses were self-confessed prosti- 
tutes and testimony as to their illicit activities at times not 
charged in the indictment was irrelevant to the evidence 
they had given. See e.g., J.A. 8, 36-37, 38. These questions 
at best went only to the general credibility of the witnesses, 
an area of cross-examination over which a trial court has 
even wider discretionary control. Collazo v. United States, 
90 U.S.App.D.C. 241, 252, 196 F.2d 573, 584 (1952), cert. 
denied, 343 U.S. 968. In view of their admission at the 
outset that they were prostitutes, the questions served no 
proper purpose at all, whatever usefulness they might have 
as a matter of defense trial tactics See Shama v. United 
States, 94 F.2d 1, 5 (8th Cir. 1938), cert. denied, 304 US. 
568: Filasto v. United States, 211 Fed. 329 (2d Cir. 1914). 
Defense counsel’s effort to elicit the current address of 
Mary Sharp was properly overruled in view of her admis- 
sion of prostitution and of the Government representa- 
tions, supported by the testimony of an F.B.I. agent, that 
the witness had been threatened. (J.A. 33-34) See 
United States v. Krulewitch, 167 F.2d 948, 946-947 (2d 
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Cir. 1948), rev’d on other grounds, 336 U.S. 440 (1949). 
Defense counsel was allowed to ask if she was living at 
a specific address. (J.A. 35, Tr., Vol. II, P. 54) Other 
questions which the District Court excluded were repe- 
titious, e.g., J-A. 43, 44, 45, 59, or were completely irrele- 
vant to the issues, e.g., J.A. 41, 129, 130, 131, or misstated 
the evidence, e.g., J.A. 74, or called for answers outside the 
knowledge of the witness, e.g., J-A. 37, 80. There was no 
foreclosure of any legitimate line of inquiry. 

Nor was defense counsel’s direct examination unduly 
limited. Appellant Joseph Fabianich gave long, rambling, 
nonresponsive answers, ¢. g., J.A. 108, 109, 113, 116, and 
the Court’s interruptions were in the interest of clarity. 
Fabianich was given ample opportunity to tell his version 
of events. Moreover, defense counsel was allowed latitude 
in offering and questioning Doretha E. Lewis, another 
prostitute, as a witness to the allegedly bad character of 
Mary Sharp. (J.A. 101-103) 

2. Allowance of Government Examination. Appellants 
complain of the conduct of the Government’s direct ex- 
amination, arguing that the District Court allowed im- 
permissible leading of Government witnesses. But a lead- 
ing question is not per se objectionable. Shaffer v. United 
States, 24 U.S. App. D.C. 417, 426-427, (1904), cert. denied, 
196 U.S. 639. ‘‘Ordinarily, the form of the question and 
the course of the examination of the witness are matters 
within the discretion of the court below, not subject to 
review.’ Id. at 427. Most of the questions to which ap- 
pellants object, e.g., J.A. 13-16, 68-72, were asked on re- 
direct examination of Government witnesses to clarify 
and explain points brought up during their cross-examina- 
tion. The District Court properly exercised its discretion 
to allow more latitude in such examination than it might 
have permitted on the direct examination. And it did not 
give the Government carte blanche, but kept a rein on any 
excessive employment of leading questions, e.g., J.A. 70, 78. 

The Government was allowed the scope in cross-examina- 
tion to which it was entitled, and nothing more. Appel- 
lants’ objection to the cross-examination of the witness 
Doretha E. Lewis is ill-founded. (J.A. 104-106) Govern- 


ment counsel’s questioning of the witness as to her arrests 
on various morals charges was proper impeachment of 
her statement that she had quit prostitution two years 
before. This was not impeachment of her general credi- 
bility and therefore subject to the limitation of 14 D.C. 
Code § 305, but impeachment of her specific claim to good 
moral character which she herself thereby put in issue. 
See Beach v. United States, 80 U.S. App. D.C. 160, 162, 
149 F.2d 837, 839 (1945), cert denied, 326 U.S. 745; Donald 
v. United States, 70 U.S. App. D.C. 14, 15, 102 F.2d 618, 
619 (1939). Cf. Michelson v. United States, 335 U.S. 469, 
482-484 (1948) ; Walder v. United States, 347 U.S. 62 (1954). 
Appellants at most might have been entitled to a limiting 
instruction explaining the relevance of these questions, 
but they made no request for such an instruction. The 
Court had no obligation to give a limiting charge sua sponte. 
McCall v. United States, 89 U.S. App. D.C. 153, 191 F.2d 
470 (1951); cf. Young v. United States, 94 U.S. App. D.C. 
62, 70, 214 F.2d 232, 240 (1954). 

3. Remarks of the District Court. The comments of the 
trial judge to which appellants object were made in imple- 
mentation of the Court’s various evidentiary and procedural 
rulings, in an effort to assure defense counsel’s observ- 
ance of those rulings. Counsel cannot complain of admoni- 
tions based on proper rulings of the Court. See Coupe v. 
United States, 72 U.S.App.D.C. 86, 90, 113 F.2d 145, 149 
(1940), cert. denied, 310 U.S. 651; cf. Rosenberg v. District 
of Columbia, 66 A.2d 489 (M.C.A. 1949). In many in- 
stances the Court merely admonished defense counsel 
against continuing to argue points after it had ruled, in- 
terrupting the Court, or interrupting or arguing with Gov- 
ernment counsel. E.g., J.A. 14, 48, 55, 123, 127. The Court 
had a duty to keep the trial proceeding in orderly fashion. 
Some of the so-called ‘‘badgering”’ of defense counsel took 
place at the bench and not before the jury. E.g., J.A. 34. So 
did the Court’s statement to defense counsel that he was 
likely to be in contempt because of the way he was proceed- 
ing. (J.A. 49) The Court expressed no bias against de- 
fense counsel. Its statement at the bench which appellants 
claim showed a motive to be harsh with defense counsel 
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was, in toto: ‘‘... I like this lad. I have to be harsh with 
him but I am very fond of him.’’ (J.-A. 50) These state- 
ments at the bench are of no relevance in any event to 
whether the Court’s conduct prejudiced appellants before 
the jury. See Bolden v. United States, 105 U.S.App.D.C. 
259, 266 F.2d 460 (1959). The Court’s admonition to the 
jury not to go to sleep during the argument (J.A. 142) 
could hardly have been designed to prejudice appellants, 
since its purport was that the jurors should pay close 
attention to defense counsel’s argument. Since defense 
counsel then rose and told the jury he would probably 
talk for three or four hours (Tr., Vol. I, p. 238), the 
Court’s statement was an aid to the defense, not a hin- 
drance. 

Nothing the District Court said in this trial remotely 
approached the situation in Peckham v. United States, 93 
U.S.App.D.C. 136, 210 F.2d 693 (1953), where this Court 
reversed a conviction because of the actions of the trial 
judge. A comparison of the appendix to that opinion with 
the record in this case shows that the trial judge in Peck- 
ham went far beyond the District Court here in the severity 
of his rebukes to defense counsel. Moreover, the District 
Court in this case made no comment on the weight of the 
evidence, unlike the trial judge in Peckham and in Billeci 
v. United States, 87 U.S.App.D.C. 274, 184 F.2d 394 (1950). 
The District Court here expressly instructed the jury: 


“You are not to permit yourself to be influenced by 
anything the Court has said or done which has sug- 
gested to you that he is inclined to favor the position of 
cither the Government or the defendants. I have not 
intended to express nor intimate any opinion as to 
what witnesses are worthy of belief or disbelief, what 
facts are established, what facts have not been estab- 
lished, or what inferences should be drawn from the 
evidence. If any expression of mine has seemed to 
indicate an opinion relating to any of these matters, 
I instruct you to disregard it.’? (J.A. 148) 


As the Court said in Mansfield v. United States, 76 F.2d 
924, 929 (Sth Cir. 1935), cert. denied, 296 U.S. 601: 
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‘«An apellate court should hesitate to reverse a case 
for the alleged misconduct of the trial court unless it 
appears that the remarks complained of tended to 
disparage the defendants before the jury and to pre- 
vent the jury from rendering an impartial judgment 
in the case. [citation omitted] The burden of show- 
ing prejudice rests upon the appellants, and they are 
not entitled to a reversal unless it is shown that they 
have been denied some substantial right, and thereby 
prevented from having a fair trial.’’ 


Appellants’ argument on this point is essentially a dis- 
paragement of the jury system because it presupposes that 
jurors are incapable of separating a defendant from his 
lawyer and will regard judicial comments on the conduct of 
the defense as directed to the merits of the defense. 
‘‘Jurors are intelligent, and understand that a defendant at 
the bar should not be prejudiced because his counsel’s con- 
duct is not always approved by the court.’’ Henry v. 
United States, 50 U.S.App.D.C. 366, 372, 273 Fed. 330, 336 
(1921), cert. denied, 257 U.S. 640. There has been no show- 
ing that the jury here showed any such prejudice or lack 
of discrimination in convicting these appellants. 

4. Conduct of Government Counsel. The complaints 
against the conduct of the Asistant United States Attorney 
are equally lacking in merit. The trial was long and vigor- 
ously contested and the incidents in question are insignifi- 
cant in the light of the whole record. The first of these so- 
called ‘‘personal attacks’’ on defense counsel came when 
appellant Joseph Fabianich rose from his seat in the court- 
room and gesticulated after a defense witness acknowl- 
edged on cross-examination that prostitution dates were 
filled at the Fabianich home during the period of the indict- 
ment. (J.A. 96) Government counsel inadvertently re- 
ferred to ‘‘counsel’’ instead of the ‘‘defendant’’ in object- 
ing to these gestures to the witness, but quickly corrected 
himself and said: ‘‘I didn’t mean to accuse counsel. If 
you had given me a chance to finish it I would have cor- 
rected it. It was the defendant, and I object to the way he 
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is gesticulating.”” (J.A. 96) He repeated his correction 
and the District Court assured defense counsel: ‘‘He said 
that and he is sorry he said it, and he didn’t intend to say 
it.’’? (J.A. 97) The exchange over the papers in defense 
counsel’s hands (J.A. 133-134) was provoked by defense 
counsel's tactic of cross-examining a Government witness 
on his criminal record by holding a sheaf of papers con- 
taining the records of many other persons as well. The 
Court properly ruled that Government counsel was en- 
titled to see the papers which defense counsel was using 
to cross-examine. Government counsel correctly stated 
that it was improper for defense counsel to stand before the 
jury and leaf through pages of other people’s records dur- 
ing this cross-examination, giving the impression that the 
witness’ criminal record was more extensive than it was. 


Finally, Government counsel’s alleged ‘‘personal at- 
tack’’? on defense counsel in closing argument (J.A. 144- 
145) was nothing of the kind. It was proper argument 
calling attention to defense counsel’s tactic of employing 
prejudicial questions on cross-examination without any 


subsequent proffer of testimony to justify asking them. 
In cross-examination of Mary Sharp defense counsel asked 
her whether she had been threatened with arrest by the 
F.B.I. (J.A. 48-49) ; whether she smoked ‘‘marihuana ciga- 
rettes, used goofballs and bennies”’ (J.A. 50); whether she 
was asked to leave Prince Georges County and the city of 
Marlborough because she was a prostitute (J.A. 51); 
whether she had filled a prostitution date the night before 
with two sailors (Tr., Vol. II, p. 54). The witness said no 
to all these questions. The defense offered no evidence to 
support asking any of them. These questions were highly 
prejudicial to the witness and the Government. The de- 
fense counsel had an obligation to support them by intro- 
ducing evidence that showed some likelihood that the 
charges contained in the questions were true. See Jackson 
v. United States. No. 16,342, decided Nov. 2, 1961 (coneur- 
ring opinion) ; cf. Lee Won Sing v. United States, 94 US. 
App.D.C. 310, 215 F.2d 680 (1954). Whatever the reasons 
for defense counsel’s failure to support the questions by 
evidence, whatever his good faith in asking them, Govern- 
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ment counsel was surely entitled to try to remove the 
taint by pointing out to the jury that the questions had 
not been supported. 

In sum, appellants’ contention that they were denied a 
fair trial cannot prevail. On analysis, its components turn 
out to be ciphers, and the whole is no greater than its parts. 


II 


The District Court did not prejudicially err in admitting the 
prior statement of Mary Sharp into evidence and permitting 
its subsequent withdrawal. 


The prior written statement of Mary Sharp, which de- 
fense counsel used in cross-examining her, was offered into 
evidence in its entirety by the Government, over defense 
objection. (J.A.67) This statement was never read to the 
jury, nor were they given it to read at any time during the 
trial. At the close of the defense case Government counsel 
asked that the statement be withdrawn in view of defense 
counsel’s objection. The court said it would not be con- 
sidered in evidence. At this point defense counsel said 
“All right.”’ (Tr., Vol. I, p. 168.) 

He subsequently stated that while he did not want the 
statement in evidence, he would have to ask for a mistrial 
because he had been put in the position of initially objecting 
to its admission. The Court denied the motion (J.A. 125). 
It is difficult to see how the Court committed reversible 
error in dealing with the matter. Appellants cannot have 
it both ways. Their counsel objected to its admission and 
it was therefore withdrawn. It was never seen by the jury. 
Its admission can hardly have been harmful error under 
these circumstances. The withdrawal was certainly not 
error, since it was what defense counsel wanted. The fact 
that he may have felt himself compelled to object to its 
original admission as a matter of tactics, with possibly 
adverse tactical results, is no reason from which to con- 
elude that the Court erred. He made his objection to the 
Government’s offer of the statement in evidence and the 
Court then gave its ruling on admissibility. His own 
argument is that his case was harmed by the act of making 
the objection. Since the damage, if there was any, thus 
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preceded anything the Court did, what the Court did could 
not have been error. 


Ill 


The District Court did not err in its instructions on the evalua- 
tion of the testimony of the Government and other witnesses 


The District Court’s instructions on the evaluation of the 
testimony of the various witnesses were a correct statement 
of the law and gave the defense all that it was entitled to. 
The Court’s instruction on the testimony of accomplices 
was as follows: 


“Tam required by law to state to you that the testimony 
of an accomplice should be received with care and scru- 
tinized with caution. The degree of credibility that 
should be given to such testimony is a matter exclu- 
sively within the province of the jury, and you may 
accept the testimony of an accomplice. In fact, the 
jury has the right to convict a person on the sole 
uncorroborated testimony of the accomplice if the jury 
believes the accomplice. An accomplice in the commis- 
sion of a crime is a competent witness. 

‘« An accomplice is anyone who knowingly and volun- 
tarily cooperates with, or aids, assists, advises, or en- 
courages another in the commission of a crime, regard- 
less of his degree of participation. No matter how 
small the degree may be, the person who aids another 
in the commission of a crime is an accomplice.’ (J.A. 
153) 


This definition of an accomplice was almost verbatim 
that of this Court in Tomlinson v. United States, 68 U.S. 
App. D.C. 106, 109, 93 F.2d 652, 655 (1937), cert. denied, 303 
U.S. 646, and Egan v. United States, 52 US. App. D.C. 384, 
390, 287 Fed. 958, 964 (1923). The instruction that the jury 
may convict on the uncorroborated testimony of an accom- 
plice, if it believes him, is in accord with the law as stated 
by this Court in numerous cases. E.g., McQuaid v. United 
States, 91 U.S. App. D.C. 229, 198 F.2d 987 (1952), cert. 
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denied, 344 U.S. 929; Egan v. United States, supra; cf. 
Caminetti v. United States, 242 U.S. 470, 495 (1917). The 
portion of the charge admonishing the jury to receive the 
testimony of an accomplice with care and scrutinize it with 
caution exactly followed this Court’s directions as to the 
evaluation of accomplice testimony. McQuaid v. United 
States, supra; Egan v. United States, supra; Ballard v. 
United States, 99 U.S. App. D.C. 101, 102, 237 F.2d 582, 
583 (1956), cert. denied, 352 U.S. 1017. 

The District Court was not required to go farther than 
this. Appellants’ requested instructions, in addition to 
suggesting that accomplice testimony must be corrobo- 
rated, erroneously assumed that the Government witnesses 
in question were actually accomplices. There was no basis 
on which the Court could have ruled as a matter of law that 
these witnesses were accomplices. At most a jury question 
was presented, which the jury could properly decide under 
the instructions defining an accomplice given them by the 
District Court. This and other courts have frequently 
stated that defendants are not entitled to accomplice in- 
structions which invade the jury province by assuming 
witnesses are accomplices. See, e.g., Holmgren v. United 
States, 217 U.S. 509, 523 (1910) ; Caminetti v. United States, 
242 U.S. 470, 495 (1917) ; Egan v. United States, supra, 52 
U.S. App. D.C. at 392, 287 Fed. at 966; Duarte v. United 
States, 171 F, 2d 971 (Sth Cir. 1949). 

The District Court was not required to give appellants’ 
requested instruction that the witnesses Mary Pearson 
and Mary Sharp ‘‘must be presumed to have an interest 
in the result of the trial’’ as a guide to the jury’s evaluation 
of their credibility. These witnesses were not presump- 
tively interested, and the District Court gave a correct 
charge that the testimony of any witness should be con- 
sidered in the light of whether he has an interest in the 
outcome of the case. (J.A. 147). Shettel v. United States, 
72 U.S. App. D.C. 250, 252-253, 113 F. 2d 34, 36-37 (1940) ; 
Chargois v. United States, 267 F. 2d 410, 412 (9th Cir. 
1959). It was not error to mention appellant Joseph 
Fabianich’s interest in the outcome in charging the jury 
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on evaluating the weight of his testimony. (J.A. 154). 
Fisher v. United States, 80 U.S. App. D.C. 96, 98, 149 F. 2d 
28, 30 (1945), aff’d, 328 U.S. 463 (1946). 

The District Court’s charge on the elements of the Mann 
Act offense was also correct (J.A. 150-152), and no error 
was committed in refusing appellants’ requested instruc- 
tion on the point. Mortensen v. United States, 322 US. 
369, 374 (1944); Lindsey v. United States, 227 F. 2d 113, 
116 (5th Cir. 1955), cert. denied, 350 U.S. 1008. A trial 
court is not required to instruct in the language selected 
and suggested by a defendant, so long as it correctly states 
the law. Ballard v. United States, supra, 99 U.S. App. 
D.C. at 102, 237 F. 2d at 583; Wheeler v. United States, 
82 U.S. App. D.C. 363, 366, 165 F. 2d 225, 228 (1947), cert. 
denied, 333 U.S. $29. 

IV 


The District Court did not err in refusing to allow appellants’ 
counsel to read from the transcript of proceedings in closing 
argument, 


Whether defense counsel should be allowed to read from 
the transcript of proceedings in his closing argument 
was wholly within the diseretion of the trial judge. (J.A. 
142-143). The transcript was not in evidence and defense 
counsel had no right to refer to it. Peckham v. United 
States, supra, 93 U.S. App. D.C. at 141, 210 F. 2d at 699, 
suggests that the Court may allow portions of the trial 
transcript to be read to the jury, not that it must do so 
whenever requested. The District Court was entitled to 
conclude that the jury should be left, as is customary, to 
its own recollection of the testimony. The jury heard the 
testimony as well as the court reporter. Defense counsel 
could argue that there were contradictions in the witness’ 
testimony as well by invoking the jury’s recollection as 
by reading selected portions of the transcript containing 
allegedly inconsistent statements. 
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Vv 


The evidence supported the verdict on all counts and the Dis- 
trict Court did not err in denying appellants’ motions for 
judgment of acquittal on various counts. 


The evidence against appellants was ample on each 
count of which they were convicted. Moreover, evidence 
on each count was relevant to prove the appellants’ guilt 
on the other counts because it showed the common design 
with which they operated and illuminated their intent in 
the various transactions. See Bracey v. United States, 79 
U.S. App. D.C. 23, 25-26, 142 F. 2d 85, 87-88 (1944), cert. 
denied, 322 U.S. 762. As the Court said in United States 
v. Ratley, 284 F. 2d 553, 554 (2d Cir. 1960): ‘‘Evidence 
of other similar crimes is admissible to show intent to 
commit the crime charged; it is particularly pertinent in 
Mann Act cases.”’ 

The evidence introduced on each specific count is set 
forth in the Counterstatement of Facts in this brief and 
need not be repeated in extenso here. As to count 1 against 
appellant Joseph Fabianich, the testimony of the prosti- 
tute, Mary Pearson, and the customer, Benewitz, showed 
that appellant arranged a prostitution date between them. 
Fabianich’s version that all he did was perform a favor 
for a friend by fixing him up with ‘‘a nice girl he could go 
out and have dinner with and have her go to the movies’”’ 
(J.A. 110) was incredible in the light of this evidence 
and the other evidence of his involvement in prostitution. 
As to counts 7 and 8, both the prostitute, Mary Sharp, 
and the customer, Graham Little, testified that Joseph 
Fabianich had arranged a prostitution date between them 
in a room over his business establishment. Fabianich him- 
self conceded that Little was at the cleaner’s on the day in 
question and that he told Little of Mary Sharp’s return 
to town (J.A. 120). His explanation of what happened 
on this occasion (J.A. 114-116, 120-121) was also unbeliev- 
able on its face, in view of the evidence against him. 

The evidence against appellant Mary Fabianich was 
equally convincing. On count 4 Mary Sharp testified that 
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she filled a prostitution date about November 20, 1959, that 
Mary Fabianich called the cab for her on that occasion, 
and told her she needed money. On count 6 Mary Sharp 
testified as to a prostitution date she filled about December 
11, 1959 at the behest of Mary Fabianich, who called the 
cab for her. Both these prostitution dates were also 
corroborated by the customers. Knowing employment 
of means of transportation for purposes of prostitution 
is evident throughout appellants’ pattern of operations. 
Graham v. United States, 81 U.S. App. D.C. 49, 154 F. 2d 325 
(1946), relied on by appellants, is entirely inapposite, be- 
cause there was no evidence there of the knowing and 
purposeful employment by the defendants of any means 
of transportation of women for prostitution. As for 
count 9, the evidence of the prostitute, Mary Sharp, the 
hotel auditor, and Grady Duggins, the bellboy, amply 
established that an act of prostitution was performed 
with Willard on the date in question. 

Thus prostitutes, customers, and other supporting wit- 
nesses testified as to the illicit character of appellants’ 
activities. If the evidence of all these witnesses was not 
sufficient to establish that appellants were conducting a 
commercialized vice operation of great magnitude, no evi- 
dence would be. 

VI 


Judge Jackson was competent to sit at appellants’ trial 


Appellants concede that this Court has disposed of the 
contention that Judge Jackson was not competent to sit 
at their trial in Lurk v. United States, No. 16,407, decided 
June 22, 1961, 296 F. 2d 360 (1961), cert. granted, 368 US. 
815. This contention was never made in the District Court 
by objection, motion for new trial, or otherwise. As the 
claim eoes merely to the competency of the judge, not the 
District Court, it is nonjurisdictional and has been waived. 


1 The waiver issue, as well as that of Judge Jackson’s competency 
to sit, is presently before the Supreme Court in Lurk. 
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CONCLUSION 


Wherefore, appellee submits that the judgment of the 
District Court should be affirmed. 


Davi C. AcHEson, 
United States Attorney. 
Naruan J. Pavzson, 
Vicror W. Carury, 
DanreL A. Reznecx, 
Assistant United States Attorneys. 
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